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EXPECTANT MOTHERS AND SUBSTANCE 
ABUSE: INTERVENTION AND TREATMENT 
CHALLENGES FOR STATE GOVERNMENT 


THURSDAY, JULY 23, 1998 

House of Representatives, 

Subcommittee on National Security, 
International Affairs, and Criminal Justice, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 1:52 p.m., in room 
2154, Rayburn House Office Building, Hon. Mark Souder (chair- 
man of the subcommittee) presiding. 

Present: Representatives Souder and Barrett. 

Staff present: Robert B. Charles, staff director and chief counsel; 
Margaret Hemenway, professional staff member; Amy Davenport, 
clerk; and Michael Yeager, minority counsel. 

Mr. Souder, This hearing before the Subcommittee on National 
Security, International Affairs, and Criminal Justice will come to 
order. 

Thank you all for coming and we’re going to see how much we 
can get in before the next vote because I know we’re running be- 
hind and I apologize for that. 

Drug abuse and drug-related crime affects our Nation, our com- 
munities, and our children. Prenatal drug abuse is a health prob- 
lem of national dimensions and one that cuts across geographic, 
socio-economic, and cultural lines. Research indicates that as many 
as 11 percent of deliveries are affected by substance abuse. I agree 
with President Clinton’s director of the National Institute Against 
Drug Abuse that maternal drug use during pregnancy is a form of 
child abuse. 

The link between substance abuse and child abuse is growing 
and we cannot look the other way. As history too often teaches us, 
all it takes for ill to prevail is for good people to do nothing. Early 
intervention and treatment must be a goal since a baby bom to a 
drug-addicted mother is a situation ripe for future child abuse and 
the costs to society of that abuse are high, morally and economi- 
cally. 

In Illinois a decade ago, a mother was charged with involuntary 
manslaughter after a 2-day-old baby died of severe oxygen depriva- 
tion attributed to cocaine. This case, in which the charges were 
dropped, served as an impetus for Illinois’ Infant Neglect and Con- 
trolled Substances Act of 1989. This act made it a felony to, “inflict 

( 1 ) 
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or create a substantial risk of physical injury to a newborn infant 
by means of illegal drug use by the mother during pregnancy.” 

Similarly, the U.S. Supreme Court, on May 26, allowed the State 
of South Carolina to uphold its law making it illegal to refuse or 
neglect to provide the proper care and attention that endangers or 
is likely to endanger a child’s life. The High Court ruled, “It strains 
belief for Lightner,” the South Carolina plaintiff, “to arjgue that 
using crack cocaine during pregnancy is encompassed within the 
constitutionality recognized right to privacy.” 

More recently, Wisconsin’s cocaine mom law was signed by the 
Governor on June 16 and has been widely described as designed for 
treatment-resistant cases. It contains no criminal penalties, no 
mandatory reporting requirements, and no provisions for termi- 
nating parental rights. Still, it almost certainly will save lives and 
more fully protect children. 

There’s an agreement that the objective of protecting unborn 
children from the consequences of parental addiction is laudable. 
But there remain open questions, one of which is the best role the 
Federal Government can play in protecting America’s at-risk chil- 
dren. But we hope, with our expert witnesses, particularly those 
with firsthand or clinical experience, we hope they can explain to 
us today what the nature of the problem is, its prevalence, and 
what methods they believe work best in trying to deal with addicts 
who become pregnant. I particularly look forward to hearing from 
the Haymarket House, which is in the chairman’s home State of Il- 
linois, which is helping prevent drug addicts through the highly re- 
garded faith-based treatment program. 

Now I’d like to recognize a good friend, the ranking minority 
member. Congressman Barrett, for his opening statement. 

Mr. Barrett. Thank you, Mr. Chairman, and thank you for hold- 
ing this very important hearing. Welcome to all of our witnesses 
today. I’d like to give a special welcome to my former assembly and 
senate colleagues: State senator Joanne Huelsman from Wisconsin; 
Mr. William Domina, who is the corporation counsel from the Cor- 
poration Counsel’s Office in Waukesha County; and Francine 
Feinberg, who is the executive director of Meta House, which is lo- 
cated in the district that I represent. 

This hearing will focus on two approaches to the problem of sub- 
stance abuse by expectant mothers. One approach, enacted by the 
Wisconsin Legislature, gives juvenile court judges the power to 
order expectant mothers into drug treatment, including confined in- 
patient care. Another approach in South Carolina, recently upheld 
by the Supreme Court of South Carolina in Whitner v. State, in- 
volves the use of the criminal law against child abuse to prosecute 
expectant mothers who refuse drug treatment offered by the State. 

There are areas of deep disagreement on this issue, both in Wis- 
consin and, from what I understand, in South Carolina. But let’s 
begin with some common ground: the problem. We all agree that 
substance abuse by expectant mothers hurts their unborn children 
and must be stopped. We’ve got to do everything we can to keep 
pregnant women healthy and off dangerous substances. That’s the 
goal. 

Now let’s turn to the solution. We are looking at measures in 
Wisconsin and South Carolina that certainly, at least on first 
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blush, have tremendous appeal. Both have the potential to deter 
substance abusers who refuse treatment and, by their own irre- 
sponsibility, place their unborn children at risk. But opponents 
argue that both have the potential to do more harm than good, to 
do more grievous injury to unborn children, and their substance 
abusing mothers. 

Unfortunately, we don’t have conclusive data on the effect of 
these measures in Wisconsin and South Carolina. But we are hear- 
ing from health care and substance abuse professionals that preg- 
nant women who use drugs are afraid to come into the system for 
prenatal care and drug treatment. Why? Because many in the sub- 
stance abusing population are already wary of the system and now 
they believe that they risk arrest or losing custody of their chil- 
dren. 

This is an unintended consequence for sure, but one that may 
drive more pregnant women away from drug treatment than it will 
attract. The impact will fall most heavily on the unborn children, 
not only because they will continue to be exposed to harmful sub- 
stances, but because they will be denied the benefits of basic med- 
ical care that their mothers might otherwise obtain. Just one exam- 
ple; For those expectant mothers with HIV, unborn children could 
be denied medication that has been demonstrated effective in pre- 
venting transmission of the disease. 

For this and other related reasons, the leading associations of 
health care professionals oppose punitive approaches to this prob- 
lem. These include the American Medical Association, American 
Nurses Association, American Academy of Pediatrics, American 
College of Obstetricians and Gynecologists, and American Society 
of Addiction Medicine. 

For those of us in Congress, this is an unusual problem, because 
I think that everybody who is appearing before us today really 
cares about this issue. This is not one where there are a lot of deep 
ideological differences. We all want to make sure that we can help 
these women and help the children. And that’s very important. I 
can tell you that it’s very important for the district that I rep- 
resent, because cocaine use is a serious problem in the district that 
I represent and we have seen a sharp increase in the number of 
women who have entered hospitals who have a cocaine problem. 

So this is an issue that hits home in all parts of this country. 
But, like physicians, the first duty of all politicians ought to be do 
no harm. If it is the child that we are to protect — and that is the 
undisputed goal — we must help and encourage expectant mothers 
into treatment. It’s not simple and it’s expensive. But I suspect it’s 
the best way to get the results that we all want. Finally, I think 
we have to recognize that this problem is also a problem of re- 
source allocation. There are many places in this country where 
these programs are simply underfunded or not funded at all. And, 
as we debate this, if we are going to be serious about dealing with 
the problems of women who use cocaine during pregnancy, we have 
to make sure that the resources are there, not only in a punitive 
measure, but also in a treatment measure, so that we do not have 
to go to the judicial system at any resort. 

Thank you, Mr. Chairman. I look forward to hearing the testi- 
mony of our witnesses today. 
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Mr. SOUDER. Thank you very much. At this time, I’d like to intro- 
duce our first panel. First off, I want to welcome our distinguished 
colleague and fellow classmate of mine, Congressman Tom Latham 
of Iowa. Congressman Latham has introduced a bill, H.R. 4204, the 
Drug Dealer Liability Act, which is intended to provide a civil rem- 
edy for damage to persons in a community injured as the result of 
illegal drug use. He also serves as an active member of the Speak- 
er’s Task Force For A Drug Free America. 

Mr. Charles Condon is the attorney general of the State of South 
Carolina. Ms. Catherine Christophillis is the director of drug pros- 
ecution for the State of South Carolina. Senator Joanne Huelsman 
is the State senator from the State of Wisconsin. Mr. William 
Domina is the senior assistant corporation counsel for Waukesha 
County. 

It is a rule of our committee that we swear in all our witnesses, 
so would you please stand and raise your right hands. 

[Witnesses sworn.] 

Mr. SouDER. Members of Congress are the only people in Wash- 
ington who don’t have to swear to tell the truth. [Laughter.] 
Actually it’s in our 

Mr. Barrett. 'Riey figure it won’t do any good. 

Mr. SouDER. Actually, it’s in our oath, so we’re already covered 
by that. 

Mr. Latham, will you begin. 

STATEMENTS OF HON. TOM LATHAM, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA; CHARLES CONDON, 
ATTORNEY GENERAL, STATE OF SOUTH CAROLINA; CATH- 
ERINE CHRISTOPHILLIS, DIRECTOR OF DRUG PROSECU- 
TION, STATE OF SOUTH CAROLINA; JOANNE HUELSMAN, 
STATE SENATOR, STATE OF WISCONSIN; AND WILLIAM 
DOMINA, OFFICE OF CORPORATION COUNSEL, WAUKESHA 
COUNTY 

Mr. Latham. Thank you very much. Mr. Chairman, I thank you 
for giving me the opportunity to testify here today at this very im- 
portant hearing on drug abuse among expectant mothers. As a 
member of the Speaker’s Task Force For A Drug Free America, I 
commend you for providing a platform to address the tragedy of the 
birth of children addicted to narcotics. 

Unfortunately, as others will testify today, this is a growing 
trend across the Nation. For years, the Midwest States thought 
themselves immune from the drug problems on America’s coasts 
and in the big cities. However, this is no longer the case. In fact, 
there is a drug problem growing faster in America’s heartland. 

Mr. Barrett’s district, Milwaukee, WI, is a perfect example. A 
University of Wisconsin Medical School study found that perinatal 
substance abuse, evident in 2 percent of the births in 1983, had 
jumped to 11 percent by 1990. Today in Milv'aukee that rate is up- 
wards of 15 percent and hospitals with stricter drug attention pro- 
cedures have reported rates almost twice that. 

So it is likely that this problem is more widespread than we 
think. My home State of Iowa is experiencing an influx of meth- 
amphetamine from Mexico and regional clandestine laboratories. 
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We have yet to see the full effects of the drug abuse on children 
of their addicts. 

Initially meth, or crank, was used primarily by males. However, 
it is now making inroads with women as well. In fact, last week, 
two women were arrested in Boone County, in my district, on meth 
charges stemming from a lab, a meth lab, and a bust at that lab. 
One of the women was also charged with child endangerment and 
three children had to be placed in the care of the Iowa Department 
of Human Services. Unfortunately, since meth is as addictive as 
crack cocaine and the stimulation, or “high,” is sustained much 
longer, there may be a ^eater opportunity for in utero damage to 
the fetus of a meth-abusing mother. 

This is creating additional problems and challenges for law en- 
forcement and human service providers in the Midwest. Drug ba- 
bies are clearly the most innocent and vulnerable of those affected 
by illegal drug use and are often the most physically and mentally 
damaged due to the existence of the illegal drug market in a com- 
munity. For many of these babies, the only hope is extensive med- 
ical and psychological treatment, physical therapy, and special edu- 
cation. All of these potential remedies are expensive. 

These babies, through their legal guardians and through court- 
appointed guardians should be aWe to recover damages from those 
in the community who have entered and participated in the mar- 
keting of the types of illegal drugs that have caused their injuries. 
To address this problem, I recently introduced H.R. 4204, the Drug 
Dealer Liability Act, which is modeled after similar legislation en- 
acted in 11 States, including the chairman’s home State of Indiana. 
This legislation is intended to provide a civil remedy for damages 
to persons in the community injured as the result of illegal drug 
use. These persons include parents, employers, insurers, health 
care and drug treatment providers, as well as drug babies. H.R. 
4204 would enable them to recover damages from those persons in 
the community who have joined the illegal drug market. 

A further purpose of the Drug Liability Act is to shift, to the ex- 
tent possible, the cost of the damage caused by the existence of the 
illegal drug market in a community to those who illegally profit 
from that market. It is my hope that the prospect of substantial 
monetary loss made possible by the Drug Dealer Liability Act 
would also act as a deterrent to entering the narcotics market. In 
addition, the bill would establish an incentive for users to identify 
and seek payment for their own drug treatment from those dealers 
who have sold drugs to the user in the past. 

While this legislation is not meant to be a silver bullet, it is an- 
other tool to combat and deter drug abuse and trafiicking. Today, 
in 39 States, it is not clear under established law that families who 
lose a child to drugs or a drug baby needing treatment or special 
education can compel dealers in a community to pay for the inju- 
ries they cause. This is true even though, in most States, a pro- 
ducer of a product that injures a consumer can be liable for injuries 
resulting from the use of that product. The Drug Dealer Liability 
Act fills the gap to make drug dealers liable under civil law for the 
injuries of the families of drug users. 

The first lawsuit brought under a Drug Dealer Liability Law re- 
sulted in a judgment of $1 million in favor of a Michigan drug baby 
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and more than $7 million to the city of Detroit’s expenses for pro- 
viding drug treatment to the city’s prison inmates. In addition, this 
bill could fill a possible gap in asset forfeitures by law enforcement 
resulting from the decision handed down by the U.S. Supreme 
Court last month that may rule total forfeiture of a defendant’s as- 
sets as an excessive fine under the eighth amendment’s excessive 
fines clause. 

I look forward to working with you, Mr. Chairman, my colleagues 
on the Speaker’s Drug Task Force, to enact a Drug Dealer Liability 
Act and give the victims of drug abuse, in particular, drug babies, 
an opportunity to hold the dealers of this poison accountable under 
criminal and civil law. Again, Mr. Chairman, I want to thank you 
and the ranking member, Mr. Barrett, for providing me with this 
opportunity. 

[The prepared statement of Hon. Tom Latham follows:] 
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Testimony of Representative Tom Latham (lA-S***) Before the 
House Subcommittee on National Security, International 
Affairs, and Criminal Justice 

July 23, 1998 


Mr. Chairman, thank you for giving me an opportunity to testify here 
at this very important hearing on drug babies. 

As a member of the Speaker’s Task Force for a Drug-Free America, I 
commend you for providing a platform to address the tragedy of the birth of 
children addicted to narcotics. Unfortunately, as has been noted by others 
testifying today, this is a growing trend across the nation. For years, the 
Midwest states thought themselves immune from the drug problems on 
America’s coasts and in the big cities. Flowever, this is no longer the case. 

In fact, nowhere is the drug problem growing faster than in America’s 
heartland. Milwaukee, Wisconsin, in Mr. Barrett’s district, is a perfect 
example. A University of Wisconsin Medical School study found that 
perinatal substance abuse, evident in 2 percent of births in 1983, had jumped 
to 1 1 percent by 1990. Today in Milwaukee, that rate is upwards of 15 
percent and hospitals with stricter drug detection procedures have reported 
rates almost twice that. So, it is likely that this problem is more widespread 
than we think. 

My home state of Iowa is experiencing an influx of methamphetamine 
from Mexico and regional clandestine laboratories, and we have yet to see 
the full effects of the drug on children of addicts. Initially, “meth” or 
“crank” use was predominantly by males, however, it is now making inroads 
with women as well. In fact, last week, two women were arrested in Boone 
County in my district on meth charges stemming from a clandestine meth 
laboratory bust. One of the women was also charged with child 
endangerment and three children had to be placed in the care of the Iowa 
Department of Human Services. 
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Unfortunately, since meth is as addictive as crack, cocaine and the 
stimulation or “high” is sustained much longer, there may be a greater 
opportunity for in utero damage to the fetus of a meth-abusing mother. This 
is creating additional problems and challenges for law enforcement and 
human service providers in the Midwest. 

Drug babies are clearly the most innocent and vulnerable of those 
affected by illegal drug use, and are often the most physically and mentally 
damaged due to the existence of an illegal drug market in a community. For 
many of these babies, the only hope is extensive medical and psychological 
treatment, physical therapy, and special education. 

All of these potential remedies are expensive. These babies, through 
their legal guardians and through court appointed guardians ad litem, should 
be able to recover damages from those in the community who have entered 
and participated in the marketing of the types of illegal drugs that have 
caused their injuries. 

To address this problem I recently introduced HR 4204, the Drug 
Dealer Liability Act, which is modeled after similar legislation enacted in 
eleven states, including the Chairman’s home state of Illinois. This 
legislation is intended to provide a civil remedy for damages to persons in a 
community injured as a result of illegal drug use. These persons include 
parents, employers, insurers, health care and drug treatment providers, as 
well as drug babies. HR 4204 would enable them to recover damages from 
those persons in the community who have joined the illegal drug market. A 
further purpose of the Drug Dealer Liability Act is to shift, to the extent 
possible, the cost of the damage caused by the existence of the illegal drug 
market in a community to those who illegally profit from that market. 

It is my hope that the prospect of substantial monetary loss made 
possible by the Drug Dealer Liability Act would also act as a deterrent to 
entering the narcotics market. In addition, the bill would establish an 
incentive for users to identify and seek payment for their own drug treatment 
from those dealers who have sold drugs to the user in the past. While this 
legislation is not meant to be a “silver bullet”, it is another tool to combat 
and deter drug abuse and trafficking. 

Today, in 39 states, it is not clear under established law that families 
who lose a child to drugs or a drug baby needing treatment and special 
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education can compel dealers in their community to pay for the injuries they 
cause. This is true even though in most states a producer of a product that 
injures a consumer can be liable for injuries resulting from the use of that 
product. The Drug Dealer Liability Act fills the gap to make drug dealers 
liable - under civil law principles - for the injuries to the families of drug 
users. 


The first lawsuit brought under a Drug Dealer Liability law resulted in 
a judgement of $ 1 million in favor of a Michigan drug baby and more than 
$7 million to the City of Detroit’s expenses for providing drug treatment to 
the city’s prison inmates. In addition, this bill could fill a possible gap in 
asset forfeitures by law enforcement resulting from the decision handed 
down by the U.S. Supreme Court last month that may rule total forfeiture of 
a defendant’s assets as an excessive fine under the Eighth Amendment’s 
excessive fines clause. 

I look forward to working with you Mr. Chairman and my colleagues 
on the Speaker’s Task Force to enact the Drug Dealer Liability Act and give 
the victims of drug abuse, particularly drug babies, an opportunity to hold 
the dealers of this poison accountable under criminal and civil law. 

Again, Mr. Chairman, I want to thank you and the ranking Member, 
Mr. Barrett, for providing me this opportunity. 
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Mr. SOUDER. Thank you very much. We’re looking forward to 
working with you on your legislation. 

Mr. Condon. 

Mr. Condon. Thank you, Mr. Chairman. I’m Charlie Condon, at- 
torney general in South Carolina and I, too, am grateful for the op- 
portunity to be here today on behalf of the citizens of South Caro- 
lina, both bom and unborn. 

As you may know, the U.S. Supreme Court recently let stand our 
State supreme court’s mling that a viable fetus is a fellow South 
Carolinian and, therefore, entitled to protection under the law. 
These court decisions have enabled us to proceed with a policy that 
is successfully bringing drug users who are pregnant into treat- 
ment centers and reducing the number of babies bom with a dan- 
gerous and even fatal addiction. 

Our approach is not only highly effective, but infinitely humane. 
It considers the welfare of both the mother and unborn child. It 
recognizes the complexity of drug addiction, its medical as well as 
its legal aspects. It treats addicts as patients, rather than as crimi- 
nal, while recognizing that the abuse of such substances as crack 
cocaine and heroin is a serious violation of the law, particularly 
when such behavior affects an innocent, unborn child. It allows 
health care experts to control the destiny of cooperative women 
while law enforcement officials wait in the wings, prepared to act 
only in worst-case scenarios. 

Now, a member of my staff headed the task force responsible for 
developing the policy currently used to deal with pregnant dmg ad- 
dicts. That task force included representatives from the State social 
service agencies. The procedures the members developed reflected 
a diversity of viewpoints and concerns, but the final report revealed 
a unanimity of purpose. 

The highest priority of all involved was to spare babies the un- 
imaginable suffering they experience when they come into the 
world as dmg addicts. Some don’t survive the trauma. Others are 
horribly impaired for the rest of their lives. Most experience ex- 
treme pain during their first days. 

The task force’s second priority was to rehabilitate mothers, ena- 
bling them to care for their own children and to lead healthy, pro- 
ductive lives. Fortunately, those two priorities were perfectly con- 
sistent with each other and the procedures the task force estab- 
lished have been implemented throughout the State of South Caro- 
lina. 

Now, following my remarks, some of those who developed this 
and who administer it will tell you exactly how it works and just 
how well it succeeds. However, I want to warn you that what you’ll 
hear from them will bear little resemblance to descriptions of the 
procedures given in recent weeks by the media. I’m sure that never 
happens to people on this committee. 

For example. Bob Herbert of the New York Times attacked the 
program as, “irrational and extreme.” He suggested we recently 
sent one woman to prison merely because she “smoked cocaine 
when she was pregnant in 1991.” We did this, he said, after she 
“overcame her drug habit, obtained employment, and has success- 
fully been raising three children.” 
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In fact, we don’t put pregnant addicts in jail. The woman in 
question was sent to prison years later, only after she violated her 
probation by attempting to knife a known drug dealer in a domes- 
tic dispute. The Department of Social Services reported she had re- 
peatedly flunked her drug tests while in treatment and was unable 
to hold down a job. 

However, this story, even this story, has a happy ending. This 
woman did indeed kick her drug habit and obtain a legitimate job, 
but only — ^but only — after she fhced the prospect of serving time. 
Indeed, she’s the best example I know of why we need to threaten 
the hardest cases with jail if they don’t give up drug use following 
delivery. In several instances, that threat has worked, and only 
that threat. 

Finally, for the first time in my experience as a public pros- 
ecutor, I believe we’re making progress in solving this problem. 
We’ve learned how to mix compassion with tough love, providing 
pregnant addicts with positive encouragement to do what’s right, 
while reminding them that we intend to enforce the law if they 
continue to do what’s wrong. I want to thank you for the oppor- 
tunity to share this information to you. 

And I do feel I would be remiss if I couldn’t also testify in light 
of the concern of the ranking member about the official positions 
of the different medical groups. If you read those positions, what 
they address — and here’s what they say, “The opinions listed by 
medical organizations actually state that criminalization of any il- 
licit substance, whether used by pregnant women or not, does not 
work as well as treatment in reducing substance abuse.” They don’t 
address the type of program that we have where you force them in 
through prosecutions into drug treatment. 

Additionally, there will be a witness later on named Mary Faith 
Marshall from my home town of Charleston at the Medical Univer- 
sity of South Carolina. I’ve seen her testimony. I’ve been there, 
done that, and I’ve got the t-shirt. Here’s the t-shirt. She makes al- 
legations of racial bias; political opportunism; unconstitutional — il- 
legal, the program that we’ve developed. 

Please let the record reflect that there was a civil trial in 
Charleston where I was sued for millions of dollars personally, 
along with the police chief, who happens to be African-American, 
along with officials of MUSC. That witness testified at that trial 
and the jury and judge — judge appointed by President Carter — 
reached conclusions in which all these claims were dismissed. 

If I could briefly quote from the order; won’t take but a second. 
“The evidence shows that white cocaine users were treated the 
same as black cocaine users. If a patient had cocaine in her system, 
then she was given a choice of treatment or jail. No disparity exists 
in that form of treatment.” The judge also writes, “The court con- 
cludes that the policy was necessary to help cocaine dependent 
mothers and their babies.” The court concludes: “And actually 
achieve that goal, as evidenced by the fact that a substantial ma- 
jority of plaintiffs stopped abusing cocaine.” The judge found the 
policy worked, obviously along with the jury. 
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Finally, if I could leave the testimony at this. The approach that 
this witness, who came to the MUSC years after this program was 
developed, is to legalize drugs during pregnancy. And I ask you, on 
behalf of the children of South Carolina, not to do that. Thank you, 
Mr. Chairman. 

[The prepju-ed statement of Mr. Condon follows:] 
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STATEMENT 

by Charles Holony Condon 
Attorney Oeneral of South Carolina 

I'm grateful for the opportunity to speak before this 
committee in behalf of the citizens of South Carolina — both born 
and unborn. As you may know, the U.S. Supreme Court recently let 
stand our State Supreme Court's ruling that a viable fetus is a 
fellow South Carolinian and therefore entitled to protection under 
the law. These court decisions have enabled us to proceed with a 
policy that is successfully bringing pregnant drug users into 
treatment centers and reducing the number of babies born with a 
dangerous and even fatal addiction. 

Our approach is not only highly effective but infinitely 
humane. It considers the welfare of both mother and unborn child. 
It recognizes the complexity of drug addiction — its medical as 
well as its legal aspects. It treats addicts as patients rather 
than as criminals, while recognizing that the abuse of such 
substances as crack cocaine and heroin is a serious violation of 
the law, particularly when such behavior affects an unborn child. 
It allows health-care experts to control the destiny of cooperative 
women — while law enforcement officials wait in the wings, 
prepared to act only in worst-case scenarios. 

A member of my staff headed the task force responsible for 
developing the policy currently used in dealing with pregnant drug 
addicts. That task force included representatives from the State's 
social service agencies. The procedures the members developed 
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reflect a diversity of viewpoints and concerns. But the final 
report revealed a unanimity of purpose. 

The highest priority of all involved was to spare babies the 
unimaginable suffering they experience when they come into the 
world as drug addicts. Some don't survive the trauma. Others are 
horribly impaired for the rest of their lives. Most experience 
exguisite pain during their first days. 

The task force's second priority was to rehabilitate 
mothers, enabling them to care for their own children and to lead 
healthy, productive lives. Fortunately, those two priorities were 
perfectly consistent with each other; and the procedures the task 
force established have been implemented throughout the state. 

Following my remarks, some of those who developed this policy 
and who administer it will tell you exactly how it works and just 
how well it succeeds. However, I warn you that what you'll hear 
from them will bear little resemblance to descriptions of the 
procedures given in recent weeks by the media. 

For example. Bob Herbert of the New York Times attacked the 
program as "irrational and extreme." He suggested we recently sent 
one woman to prison merely because she "smoked cocaine when she was 
pregnant in 1991." We did this, he said, after she "overcame her 
drug habit, obtained employment and has successfully been raising 
three children." 

In fact, we don't put pregnant addicts in jail. The woman in 
question was sent to prison years later, only after she'd violated 
her probation — by attempting to knife a known drug dealer in a 
domestic dispute. The Department of Social Services reported she 
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had repeatedly flunked her drug tests while in treatment and was 
unable to hold down a job. 

However, this story has a happy ending. This woman did indeed 
kick her drug habit and obtain a legitimate job — but only after 
she faced the prospect of serving time. Indeed, she's the best 
example I know of why we need to threaten the hardest cases with 
jail if they don't give up drug use following delivery. In several 
instances, that threat has worked — and only that threat. 

Finally, for the first time in my experience as a public 
prosecutor, I believe we're making progress in solving this 
problem. We've learned how to mix compassion with tough love — 
providing pregnant addicts with positive encouragement to do what ' s 
right, while reminding them that we intend to enforce the law if 
they continue to do what's wrong. Thank you for the opportunity to 
share this good news with you today. 
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Mr. SouDER. I wanted to ask, for the record, I assume the New 
York Times ran a front-page apology with your picture and every- 
thing for their story? 

Mr. Condon. Even better than that; we actually had a good re- 
sponse, written letter to the editor, and faxed it to them. I believe 
it might have been the second or third day. They said it was too 
late. Didn’t respond quickly enough. 

Mr. SouDER. Thank you for your testimony. I’m going to go 
where the other Members did — went to go to vote. 

Mr. Condon. I understand. Thank you. 

Mr. SoUDER. So we’re in recess. And we’ll pick up the testimony 
afterwards. 

[Recess.] 

Mr. SoUDER [presiding]. This hearing is now called back to order. 
I apologize for the long delay. We wound up with five different 
votes. 

I also wanted to ask unanimous consent to insert into the record 
the letter to the editor that Mr. Condon had referred to. And also 
any other materials that the witnesses want to provide as addi- 
tional supplements now and in this panel and the next panel. 

Hearing no objection, so ordered. 

One of the things that we do through this hearing process is 
build an official public record and that way, if you here, people in 
the second panel — if people in the second panel want to put addi- 
tional information in, it makes for a good record. 

Ms. Christophillis, would you go ahead with your testimony. 

Ms. Christophillis. I’m Catherine Christophillis, the drug pros- 
ecutor from the State of South Carolina. As Attorney General 
Condon has demonstrated, our program has often been misrepre- 
sented. To clear up any misunderstandings, allow me to review the 
current policy. 

In the first place, if someone reports drug use by a pregnant 
woman after 24 weeks of gestation, the information is not handed 
over to a law enforcement agency, either local or State. An inves- 
tigation is initiated by South Carolina Department of Social Serv- 
ices. Thus, at the onset, the woman is treated as a patient, rather 
than a criminal. 

DSS is directed to obtain all relevant information about the via- 
ble fetus, the mother, and other household members. Again, the 
State’s clear purpose is to understand the family situation, rather 
than to gather evidence for a prosecution. DSS may call on a re- 
sponse team, which is a multidisciplinary team of people, to partici- 
pate in the investigation. When the facts are gathered, the re- 
sponse team is empowered to recommend a treatment plan. 

If the Department’s investigation indicates abuse or neglect, ac- 
cording to the protocol, “The Department of Social Services shall 
take all steps necessary to ensure the health and welfare of the 
fetus and to effectuate treatment for the mother and other house- 
hold members.” It’s important to note that, while the welfare of the 
fetus is placed first, perhaps because the unborn child is the family 
member least able to take care of itself, the mother’s health is also 
of immediate concern. So is the well-being of other family members. 

Under current policy, the Department of Social Services is the 
lead agency in the case, even when an investigation reveals that 
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the law has been broken. If the mother refuses to cooperate, does 
a law enforcement agency move in? No. The current policy reads: 
“Should the mother refuse to voluntarily cooperate with the treat- 
ment plans, Department of Social Services shall petition the family 
court,” which is the Court of Equity in South Carolina, “for author- 
ity to intervene.” 

In such a case, the likely intervention would be involuntary com- 
mitment of the mother to a drug treatment program. As the pro- 
tocol states: “The intervention of the Department of Social Services 
should include a requirement that the mother and other household 
members complete a treatment program certified by the Depart- 
ment of Alcohol and Other Drug Abuse Services, if appropriate.” 
Up until this point, nothing has been said about prosecution of a 
mother by law enforcement agencies. After the child is born, DSS 
continues to monitor the case. 

Only at this stage does the protocol talk about legal aspects. 
First, the policy requires medical professionals to report abuse to 
the County Department of Social Services. By the way, this is the 
same policy in force for cases of abuse among children who are al- 
ready born. However, it’s important to understand that the threat 
of incarceration following the birth of the child gives the pregnant 
addict the strongest possible incentive to remain in a drug rehabili- 
tation program. 

It’s ironic that Melissa Crawley, whose case has been cited as an 
example of the program’s inhumanity, is the best example I know 
of its success. After giving birth to two cocaine babies, testing posi- 
tive on virtually every drug test subsequent to her initial arrest, 
and breaking probation by knifing a known drug dealer, she suc- 
cessfully kicked the habit only when told that she faced a jail sen- 
tence because of her repeated offenses. 

This program works because it is humane, caring when appro- 
priate, and, when necessary, double tough. In order to underscore 
that point, we’ve submitted some written evidence and also have 
asked some professionals from South Carolina in the second panel 
to give you the benefit of their experience. 

[The information referred to follows:] 
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Statistics Relevant to Drug-Exposed Births 
South Carolina 1990 

Total S.C. births 1990 58,461 

Cost per severely drug-exposed (non-alcohol) birth present value 

dollars (1993) 

Estimated measurably exposed drug births per year 8,769 

Estimated drug exposed births w/ impact to age 5, per year 239 

Est. drug exposed births w/ impact beyond age 5, per year 48 

Excess hospitalization costs at delivery (100%) $3,600 

Other excess medical costs in year of life (100%) $16,790 

Costs per early intervention age 0-5 (100%) $27,846 

Costs for special education (non-resid) age 5-18 (20%) $9,784 

Costs sheltered workshop 42 years (10%) $1,640 

Costs residential care (MR, ED, etc) 55 years (10%) $8,726 

Excess medical costs age 2-60 (100%) $662 

Productivity losses (lost wages) 48.5 years ($20) $31,537 

Total lifetime economic losses per impacted drug birth $100,585 


Note: Many of these facts and figures are underestimated due to the fact that the 
diagnosis is so often retroactive in later years (symptoms may not manifest 
at birth) 
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Statistics Relevant to Alcohol-Exposed Births 
South Carolina 1 990 

Total S.C. births 1990 58,461 

Cost per severely alcohol exposed birth present value 

dollars (1993) 

Admitted alcohol exposed births per year 28,061 

Estimated alcohol exposed births w/ measurable impact (FAE) 1 ,3 10 

Estimated Fetd Alcohol Syndrome births per year ( FAS) 164 

Excess hospital costs at delivery (100%) $3,600 

Other excess medical costs, 1® year of life (100%) $16,790 

Cost for 14 years non-residential special education (44%) $21,524 

Costs of sheltered workshop 42 years (44%) $7,213 

Costs of residential care (MR, ED, etc) (56%) $46,101 

Excess medical costs, ages 2 - 60 (100%) $662 

Productivity losses (lost wages) 48.5 years (100%) $157,685 

Total lifetime economic losses per FAS birA $253,575 

Total lifetime costs per FAE birth $84,525 

Total average life costs per FAS or FAE birth $105,656 

Note: FAS refers to Fetal Alcohol Syndrome 

FAE refers to Fetal Alcohol Effects, which can be just as devastating as FAS, but 
lacks one or more of the symptoms of the full Syndrome 

Note: Many of these facts and figures are underestimated, due to the fact that the 

diagnosis is often retroactive in later years (may be difficult to diagnose at time of 
actual birth, and access to later diagnostic services may be limited) 
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Ms. Christophillis. I also would like to ask to be introduced for 
the record a statement from Dr. Lee Beasley, who is a woman OB/ 
GYN who runs a clinic in Pickens, SC, who, and I quote, says that 
approximately 70 reports have been made to DSS after our protocol 
was implemented by them, regarding drug use and pregnant 
women after 24 weeks of gestation. All of the women have success- 
fully participated in or completed therapy. During this time period, 
there has not been an increase in the number of women delivering 
no prenatal care at the hospital. This fact would imply that women 
are not avoiding prenatal care for fear of urine drug screening. 

I’m also asking, for the record, the introduction of our most re- 
cent protocol, which was written by a multidisciplinary team of 
people, including our medical association, district attorneys, law 
enforcement, hospital associations, public defenders, legal service 
personnel, as well as our treatment people. This protocol sets up 
a layer of intervention that is beneficial for the child and the moth- 
er. Treatment is all of our goal and I ask you all to not forget the 
cries of these children who so desperately need your help. 

Thank you. 

[The prepared statement of Ms. Christophillis follows:] 
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STATEHEMT 

by Catherine Christophillie 
Assistant Deputy Attorney General of South Carolina 

As Attorney General Condon has demonstrated, our program has 
often been misrepresented. To clear up any misunderstanding, allow 
me to review the current policy. 

In the first place, if someone reports drug use by a pregnant 
woman after 24 weeks of gestation, the information is not handed 
over to a law enforcement agency, either local or state. An 
investigation is initiated by the S.C. Department of Social 
Services. Thus, at the outset, the woman is treated as a ''patient” 
rather than a "criminal.” 

DSS is directed to obtain all relevant information about the 
viable fetus, the mother, and other household members. Again, the 
State's clear purpose is to understand the family situation rather 
than to gather evidence for a prosecution. DSS may call on a 
“Response Team” to participate in the investigation. When the 
facts are gathered, the Response Team is empowered to recommend a 
treatment plan. 

If the Department's investigation indicates abuse or neglect, 
according to the protocol, “[the] Department of Social Services 
shall take all steps necessary to ensure the health and welfare of 
the fetus and to effectuate treatment for the mother and other 
household members . ” 


1 



22 


It's important to note that, while the welfare of the fetus is 
placed first (perhaps because the unborn child is the family member 
least able to take care of itself), the mother's health is also of 
immediate concern. So is the well-being of other family members. 

Under current policy, the Department of Social Services is 
the lead agency in the case even when an investigation reveals that 
the law has been broken. 

If the mother refuses to cooperate, does a law enforcement 
agency move in? No. The current policy reads: "Should the mother 
refuse to voluntarily cooperate with the treatment plans. 
Department of Social Services shall petition the family court for 
authority to intervene." 

In such a case, the likely intervention would be involuntary 
commitment of the mother to a drug treatment program. As the 
protocol states: "The intervention of Department of Social Services 
should include a requirement that the mother and other household 
members complete a treatment program certified by the Department of 
Alcohol and Other Drug Abuse Services, if appropriate." 

Dp until this point, nothing has been said about the 
prosecution of a mother by law enforcement agencies. After the 
child is born, DSS continues to monitor the case. 

Only at this stage does the protocol talk about the legal 
aspects. First, the policy requires medical professionals to 
report abuse to the County Department of Social Services. (By the 
way, this is the same policy in force for cases of abuse among 
children who are already born. ) 
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However, it's important to understand that the threat of 
incarceration following the birth of the child gives a pregnant 
addict the strongest possible incentive to remain in a drug 
rehabilitation program. It's ironic that Malissa Crawley, whose 
case has been cited as an example of the program's inhumanity, is 
the best example I know of its success. After giving birth to two 
cocaine babies, testing positive on virtually every drug test 
subsequent to her initial arrest, and breaking probation by knifing 
a known drug dealer, she successfully kicked the habit only when 
told that she faced a jail sentence because of her repeated 
offenses . 

This program works because it is humane, caring when 
appropriate — and, when necessary, double tough. In order to 
underscore that point, we've submitted written evidence and also 
asked a professional in the field to give you the benefit of her 
experience. 

Thank you. 
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Mr. SOUDER. Thank you very much. 

Senator Huelsman. 

Ms. Huelsman. Thank you. Thank you very much, Mr. Chair- 
man, Mr. Barrett, for the opportunity to tell you a little bit about 
why we passed 1997 Wisconsin Act 292, which has been commonly 
known as Wisconsin’s cocaine mom law. 

First of all, I need to comment on the fact that this bill was in- 
troduced to address a specific problem: How does society provide 
treatment for women who are pregnant, who have every intention 
of carrying their pregnancy to term, who repeatedly refuse to seek 
treatment, and, if it is offered, refuse to accept it? That is the prob- 
lem that we sought to address in the bill that we passed. 

We’ve talked here today about the fact that untreated and chron- 
ic abuse of alcohol and drugs during pregnancy is a devastating 
public health problem. We know that severe alcohol or drug abuse 
by pregnant women during any part of the pregnancy can cripple 
a child for life. However, unlike other disorders, the damage caused 
by alcohol and other drugs is 100 percent preventable. 

Untreated alcohol and drug abuse during pregnancy is of par- 
ticular concern to the State of Wisconsin. We have — I don’t think 
I’ve heard anyone say — comment here today about the problems 
with Fetal Alcohol Syndrome, that Fetal Alcohol Syndrome alone is 
the leading known cause of mental retardation in America, sur- 
passes both Down’s Syndrome and spina bifida in frequency. 

When we look at the cost to the State of Wisconsin, according to 
the Wisconsin Department of Health and Human Services, each 
year approximately 70 to 80 children are bom in Wisconsin with 
Fetal Alcohol Syndrome, another 150 to 200 with Fetal Alcohol Ef- 
fect. And the Department estimates the cost of these births to be 
approximately $90 million each year. 

When we’ve looked at how to address this chronic, severe, and 
untreated alcohol and drug abuse during pregnancy, the legal and 
medical opinions run across a broad spectrum. At one end are those 
who are completely opposed to the bill, to the law that we passed. 
They say we should just do nothing. At the other end are those who 
say, well, wait until the child is bom and use the criminal statutes. 
That doesn’t do any good for the unborn child. 

We believe that the bill that we passed stands squarely between 
these two extremes. It’s a moderate and balanced solution to a com- 
plex and vexing problem. The bill was supported in the Wisconsin 
Legislature by a diverse coalition of legislators: pro-life and pro- 
choice legislators. Democrats, and Republicans. We chose to take a 
remedial, as opposed to a punitive, approach. And part of the rea- 
son, as I commented, if you go with just a criminal approach, very 
often you can’t do anything until the baby has already been born 
and it’s too late then for the baby. 

So, we chose to amend our existing Children’s Code, looking at 
a two-fold intent. First of all, to prevent serious harm to the un- 
born child and the child when born and second to provide care and 
treatment for addicted, expectant mothers who, for whatever rea- 
son, have refused to seek or to accept treatment. 

We approached the issue as a child protection issue. We’ve talked 
here today about the fact that we’re really talking about child 
abuse. I’ve spent a fair amount of time in the legislature working 
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on prevention of child abuse and on domestic abuse issues. We 
don’t excuse the behavior of people who abuse their children. We 
don’t excuse the behavior of people who abuse their spouses, even 
when that aWse is related to alcohol or drug addiction. Rather 
than excusing it, we require them to get treatment. 

So, Fd like to just comment on some of the major olyections that 
we heard as we were discussing this bill in the legislature. The 
most came from — one of them was from people who said, look, your 
bill is searing our clients. And then they gave us some specific ex- 
amples: It’ll keep pregnant women away from treatment because 
they will lose their children. Nowhere — nowhere — does this bill say 
that this can cause you to lose your children. From a practice 
standpoint, people who don’t get their addiction taken care of are 
more likely at some point in time to lose their children. 

The bill does allow courts to order treatment. To order treat- 
ment-resistant women to enter into AODA treatment, but not be- 
hind locked doors. It doesn’t authorize incarceration. It was claimed 
that it will scare women away from treatment professionals. We’re 
talking about women who are refusing to accept or to seek treat- 
ment right now. I’m not sure how you can scare someone away 
from treatment that they’re refusing to look for in the first place. 
Some people have said that the answer is to increase government 
spending on treatment, but, again, that isn’t going to be responsive 
to the problem of the women who are not willing to seek treatment. 

As we look at women who are unable on their own to seek the 
help that they need, there needs to be some governmental interven- 
tion on behalf of the unborn child. The passage of this bill in the 
State of Wisconsin offered a unique and perhaps unprecedented op- 
portunity for people who are pro-life and pro-choice to find common 
ground and unite on an issue to improve the health of the kids of 
our State. Thank you. 

[The prepared statement of Senator Huelsman follows:] 
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devastating public health problem. The effects of this problem are felt most 
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Abuse of drugs other than alcohol can also have a devastating effect on 
unborn children. No one will dispute that the illegal consumption of drugs during 
pregnancy poses a substantial health risk to the unborn child. 

Untreated alcohol and drug abuse during pregnancy is of particular concern 
to the state of Wisconsin. According to the Wisconsin Department of Health and 
Family Services, each year approximately 70-80 children are born in Wisconsin 
with Fetal Alcohol Syndrome. Another 150-200 are bom with the less-severe Fetal 
Alcohol Effect. The DHFS estimates the resuiting societal costs of these births to 
be approximately $90 million each year. 

The Wisconsin Department of Health and Family Services does not have any 
reliable figures on alcohol consumption during pregnancy in Wisconsin, due to 
under-reporting by women who continue to drink during prcngnancy. 

But a telling statistic comes from a recent Centers for Disease Control study 
that showed Wisconsin does have the single highest reported rate in the nation of 
drinking by women of child-bearing age. The same CDC study also showed that 
the nationwide rate of drinking by pregnant women is increasing, not decreasing. 

Legal and medical opinions about how we should address chronic, severe 
and untreated alcohol and drug abuse during pregnancy run across a broad 
spectrum. 

At one end of the spectrum are those who are completely opposed to Act 
292. Some in this camp even believe that our response to the specific problem we 
have identified should be this: Do Nothing. 

At the other end of the spectrum are those who wish to punish pregnant 
women who severely abuse drugs and alcohol through incarceration and the use 
of the criminal code. 

Wisconsin Act 292 stands squarely between these two extremes. It is a 
moderate and balanced solution to a complex and vexing problem. The bill was 
sponsored by a diverse coalition of legislators, pro-life and pro-choice. 

Republicans and Democrats. 

We chose to take a remedial - as opposed to a punitive - approach. We did 
so in part because the criminal code cannot come into play until the baby is bom 
and the damage has already been done. 

That’s why we chose to amend our existing Children's Code, a civil body of 
law used to protect children at risk of serious abuse or neglect We believe the 
social services system is better prepared than the criminal Justice system to help 
the unborn children of addicted mothers. 

The intent of Act 292 is two-fold. First, it is intended to prevent serious 
physical harm to unborn children - and to the children when bom - caused by 
severe, chronic and untreated alcohol or drug abuse by the expectant mother. 
Second, it is intended to provide care and treatment to addicted, expectant mothers 
who, for whatever reason, have refused to seek or accept treatment. 
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We approached this issue as a child protection issue. I have spent a great 
deal of my legislative career working on issues related to both child abuse and 
domestic abuse. 

The issue we are talking about here is child abuse . That is the reality. That 
is the end result. All the hand-wringing and excuse-making in the world will not 
change that reality. 

We do not excuse the behavior of people who abuse their children or who 
abuse their spouses, even when that abuse is intimately and causally related - as it 
often is - to alcohol or drug addiction. Rather than excusing or justifying their 
behavior, we usually require them to get treatment . 

Prior to passage of Act 292, the only way Wisconsin law could deal with 
pregnant women who engaged in chronic and severe alcohol or drug abuse was 
as criminals in the criminal justice system. We felt that approach was inadequate. 

In contrast, Wisconsin Act 292 allows a humane and remedial - as opposed 
to punitive - approach to such cases. Act 292 provides treatment , not 
incarceration. 

Now, I want to tell you about a few of the major objections that were raised 
by the political opponents of this bill. 

The most disingenuous objections came from groups that told people 
certain things about Act 292 that simolv are not true , then came back to us and 
said, “Your bill is scaring our clients.” 

Let me give you three specific examples of the type of histrionic scare- 
mongering that we encountered. In each case, the statements made about Act 292 
are simply not true. In each case, these groundless fears were fostered and spread 
by the very people who then used them as a reason to oppose the bill. 

The statement was made to me repeatedly, “This bill will scare pregnant 
women away from treatment because they will lose their children.” Nowhere does 
Act 292 say that treatment under this bill can be used as the grounds for 
termination of parental rights. 

The claim was also made - repeatedly by some - that Act 292 authorizes the 
incarceration of pregnant women who abuse alcohol or drugs. This also is simply 
not true. 

Here is what Act 292 does do: the law allows courts to order treatment- 
resistant pregnant women to enter into AODA treatment - including inpatient 
treatment - but never behind locked doors. 

Here is what Act 292 does not do: it does not authorize the incarceration of 
pregnant, drug-abusing women. As a matter of fact, nowhere in the law is any 
authority for any type of secure detention created. 

Finally, it was repeatedly claimed that Act 292 will scare pregnant, addicted 
women away from treatment professionals because they will fear teing reported. 
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The focus of Act 292 is addicted, expectant mothers who are refusing to 
seek or accept treatment, i don't know how you can scare someone away from 
treatment that they are refusing in the first place. 

Now, I know that there will be questions as to why Act 292 does not address 
any and all threats to pregnancy. Tobacco, for example, or even poor nutritional 
habits. 

The simple answer is that we did not pretend to have a universal solution to 
every single substance-related or health-related threat to pregnancy. The fact that 
we are trying to solve this one problem does not obligate us to invent a solution to 
every problem. We are simply trying to solve one major public health problem. 

Some who are opposed to Act 292 say that the answer to the problem we 
have identified is simply increased government spending on tieatmenL 

But this proposed solution is not responsive to the specific problem we are 
responding to. 

Regardless of the merits of increased spending on treatment for women who 
want it, the problem we seek to address is not those pregnant women who 
voluntarily seek treatment and who accept it when available. 

Rather, the problem we seek to address Is pregnant women with addictions, 
women who refuse to seek treatment and who even refuse it when It Is offered to 
them - women who are unable on their own to seek the help they need. 

Passage of Act 292 offered a unique and perhaps unprecedented opportunity 
for people who are pro-life and people who are pro-choice to find common ground 
and unite on an issue that will improve the health of the children of our state. 
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Mr. SOUDER. Thank you very much. 

Mr. Domina. 

Mr. Domina. Thank you very much. I’m Bill Domina, senior as- 
sistant corporation counsel for Waukesha County. I’m going to 
speak away from my written text. 

I think that my words are only as good as you know me. So you 
need to know that, in addition to being a lawyer. I’m also an elect- 
ed official for my local school board and when I ran the local edi- 
torial indicated that, he’s a lawyer and a liberal, but vote for him 
anyway. In my area of the State, that’s not a compliment. You also 
need to know that I’m active in the American Cancer Society, sit 
on the Midwest board of directors, and have been very active in the 
tobacco litigation in our State. In short. I’m a child advocate, not 
just from a law enforcement perspective, but from an educational 
perspective and from a health care perspective. 

This is not an issue of us versus them. One of the discomforts 
I have in the presentations that you’ll hear today is that it has that 
feel that it’s either law enforcement versus the medical community 
or pro-life versus pro-choice or whatever simplistic division that 
people want to apply. I think there’s a great deal of common 
ground. We can agree that treatment works the best and that court 
is a lousy place to mandate sobriety. 

But many times, we have situations that arise where the best 
course and the best options are simply not available. In the case 
of drug addiction, my experience is that you will have cases where, 
because of the limitations of the individual or because of the nature 
of the addiction itself, it causes people not to realize or to acknowl- 
edge that they have a problem, that the traditional menu of serv- 
ices that are offered will not be taken up or availed of. 

We have to answer the question, then — and we did in my State — 
what do you do when you have a pregnant woman who’s using co- 
caine who’s 36 weeks of gestation and who’s going to have the 
baby, who does not want to avail herself of those options that are 
out there that are very good and that would help her? When we 
have children that are bom in our society, we don’t hold them up 
for public policy purposes, for abuse. What I mean by that is if, for 
example, you have a child who’s being beaten and somebody 
thinks, Geez, you know, parents are more likely to get help with 
their anger control problems if we don’t require that the State in- 
tervene in that abuse. We don’t wait. We intervene. We hold the 
child up. We protect the child and we serve the best interests of 
that child. 

My case is very fact specific and it resulted in a great deal of de- 
bate in our State and I think an important debate in our legisla- 
ture. I ^ve Senator Huelsman the credit for having the guts to 
bring this issue and raise — and anger many with the discussion. 

The thing that this law provides, therefore, is a tool for prosecu- 
tors that are seeking to protect children and to intervene before in- 
jury. The law very simply provides that a court may issue orders 
upon a showing that an expectant mother habitually lacks self con- 
trol. And what that phraseology is intended to provide is a high bar 
of admission. In other words, it isn’t just lousy decisionmaking that 
gets you into court. 
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I’m a parent of two small children and I’ll tell you that I make 
lousy choices for them sometimes. And I would regret and be of- 
fended by the State’s interest in intervening in my right to make 
lousy choices and to learn from those choices as a parent, at times, 
and to grow as a parent. That’s not what this bill is intended to 
do. 

So, contrary to the verbiage that you may hear that women that 
chose to drink casually during pregnancy — although I think it is a 
lousy choice — is not a subject of jurisdiction under this bill. Or 
women that choose to smoke during the course of pregnancy are 
not the subject for this bill. Rather, women that habitually lack self 
control with respect to drugs and alcohol are the subject. 

The orders can regulate the mother’s conduct. It can place her 
or the child in a least-restrictive setting, again, a constitutional 
monitor that provides protection that people are not held in con- 
trolled circumstances. And those settings can include the home of 
a friend or a relative or may include a hospital. Notice I said hos- 
pital, not prison. 

This bill very clearly does not provide for incarceration. It does 
not provide for criminal penalty. Its purpose is one of remedial 
intervention. It’s a front-end bill and if you review what cases are 
being upheld across this countiy, many of them involve the crimi- 
nal prosecution of women. I think it is abhorrent to wait for chil- 
dren to be injured for the criminal justice system to flex its interest 
in a situation. 

It also provides for the appointment of counsel and for the right 
to a jury trial. Very fundamental issues. I want to thank the com- 
mittee for inviting me today to present my information. I hope it 
is helpful. And I nope it serves as an opportunity to continue this 
very important debate. Thank you. 

[The prepared statement of Mr. Domina follows:] 
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TESTIMONY OF 

WILLIAM J. DOMINA, SENIOR ASSISTANT CORPORATION COUNSEL FOR 
WAUKESHA COUNTY, WISCONSIN. 


Before the House Government Reform and Oversight Committee’s 
Subcommittee on National Security, International Affairs and Criminal Justice 

July 23, 1998 


It is my pleasure and honor to present testimony to the committee. I would first thank 
Chairman Hastert and all committee members for this opportunity. 

Wisconsin’s “Cocaine Mom” law took effect on July 1, 1998. It represents an attempt to 
proactively and remedially intervene in an extreme set of cases where a mother has chosen 
to carry a child to term and also chooses to uses illegal drugs or alcohol in an habitual 
manner. 

Although Wisconsin’s law attempts to deal with the problem of severe alcohol and drug 
abuse by pregnant women, its genesis lay in one case involving a woman named Angela 
M.W., At the time that Waukesha County became involved with this issue, Angela M.W. 
was twenty-four years old. Angela, the mother of two older children who were placed with 
her mother, was a crack cocaine addict. The Waukesha County Department of Health and 
Human Services received a referral from Angela’s obstetrician. Dr. Matthew Meyer of 
Waukesha. Dr. Meyer, reporting under Wisconsin’s mandatory child abuse reporting law, 
indicated that Angela continued to abuse cocaine despite his best efforts and the offering of 
a traditional menu of services for drug addicted pregnant women. At the time of the 
report, Angela was at thirty-six weeks gestation and Dr. Meyer reported that he believed 
that Angela was committing child abuse on her unborn child. Dr. Meyer presented urine 
screens to verify Angela’s usage of crack. 

Under a former version of Wisconsin juvenile law, Waukesha County preceded to petition 
the Waukesha County juvenile court, the Honorable Kathryn Foster, presiding. The 
petition, filed in the same as all child abuse petitions, asked the court to detain the 36-week 
old viable fetus. The premise for the petition was the position that the viable fetus was a 
“child” within the meaning of the Wisconsin Childrens’ Code. The juvenile court agreed 
and issued an order detaining the unborn child in a hospital. Subsequently, Angela chose 
to seek inpatient treatment in a drug treatment facility. The juvenile court continued the 
detention of the fetus in the drug treatment facility. 
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The juvenile court’s detention order was affirmed by the WisGonsin Court of Appeals in an 
opinion authored by the Honorable Neal P. Nettesheim. Judge Nettesheim indicated that 
the detention was a natural “consequence of [the mother’s] choice” to carry the child to 
term and to place the child at risk of serious physical injury through the use of cocaine. 

The Court of Appeals also held that the Wisconsin’s child abuse law applied to a viable 
fetus in the same way that other remedial civil statutes have been interpreted to apply to 
viable fetuses. See Angela M.W. v. Kruricki . 197 Wis.2d 532, 541 N.W.2d 482 (Ct App. 
1995). 

Following the Court of Appeals’ decision, Angela gave birth to a baby boy, who appeared 
healthy and did not suffer from the withdrawal symptoms frequently exhibited by cocaine 
children. This child was placed in foster care and was the subject of a termination of 
parental rights proceeding by Waukesha County. 

On a 4-3 vote the Wbconsin Supreme Court reversed the Wisconsin Court of Appeals. The 
Supreme Court applied a narrow construction of Wisconsin’s child abuse statute and held 
that because the Wisconsin legislature never used the word “fetus” when defining a “child” 
in this remedial law, that the Court would not infer such coverage. The Supreme Court 
reversed the detention order. Ss£ Angela M.W. v. Knizicki . 209 Wis. 2d 112, 561 N.W.2d 
729 (1997). 

It was with this backdrop that the Wisconsin legislature with the support of Senator 
Joanne Hueisman and Representative Bonnie Ladwig took up the charge, resulting in the 
passage of the “Cocaine Mom” law. 

The Wisconsin law uniquely attempts to allow the public the right to intervene in an 
extreme case where a pregnant mother is habitually using illegal drugs or chronically 
abusing alcohol. Like Angela’s case, it is premised on the concept that children who 
mother’s choose to bring into this society deserve to start life healthy and drug free. This 
law differs from the direction of most states who choose to use the local criminal codes to 
prosecute women who use drugs or chronically abuse alcohol during pregnancy. 
Wisconsin’s approach recognizes that the protection of children is of paramount 
consideration and that waiting until a child is damaged to criminally prosecute women 
misses such consideration. 

Specifically, the Wisconsin law provides; 

1. A judge may intervene where a pregnant woman habitually lacks self- 
control in the use of drugs or alcohol to a severe degree which places her 
unborn child at severe risk of physical injury; and, 

2. For voluntary services; and, 

3. Orders to be entered by the Court regulating the conduct of the mother, 
which may include taking the mother into custody with placement in the least 
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restrictive environment such as the home of a friend or relative, a hospital, a 

Community Based Residential Facility, a drug treatment facility or a mental 

health facility; and, 

4. For the appointment of advocate counsel for the mother; and, 

5. For the option a jury trial. 

Despite the best efforts of opponents to mischaracterize the effects of the Wisconsin law, 
this law does not put pregnant women in jail or allow the state to intervene in all poor 
choices made by pregnant women. The law does not authorize the institution of the 
pregnancy police who will circulate through Wisconsin rousting women who may make 
poor nutritional or hygiene choices during pregnancy. 

Most importantly, the law promotes the position of those who will be bom in our society 
and gives them the right to be born healthy and dmg free. 

Critics of the Wisconsin model argue that women will believe that they will be incarcerated 
and held in prison despite the fact that the eipress language of the law states to the 
contrary. Such critics also decry the Wisconsin model as some sinister attempt to infringe 
on the rights of women and to encroach on the rights of women recognized in the seminal 
case of Roe v. Wade . 410 U.S. 113 (1973) as confirmed in the case of Planned Parenthood v. 
Casey . SOS U.S. 833 (1992). The reality is that such critics are themselves the creators of 
the very perceptions that some women may have. By continually mischaracterizing the 
direction and effect of the Wisconsin law, these extremists spread the very fear that they 
then criticize the law as providing. This is a clear attempt to set up a straw man issue and 
knock it down despite the express language contained in the Wisconsin model. This 
attempt is contemptuous. 

Moreover, the critics need to look no further than the cases of Roe and Casev to 
understand that the Wisconsin model is well grounded in established precedent. Both the 
Roe court and the Casev court discussed the compelling state interest in insuring that the 
to-be-bom-life was protected. In short, neither Roe nor Casev stood for the proposition 
that if a mother chooses to carry the child to term that she had unfettered discretion 
regarding the product delivered into our society. Pregnancy does not provide an “open 
season” of those children who will become members of our society. In many respects, the 
Wisconsin model use the precedents of Roe and Casev to provide the legal foundation for 
the law, and, thereby, solidifies such precedents in legal history. 

Many of the critics of the Wisconsin model promote themselves as the protector of 
individual freedoms. What is missed here, however, is that frequently the law must 
balance the rights of individuals to insure that all are provided such freedoms. In Angela’ 
case and in too many cases in Wisconsin and across the nation, the right of the individual to 
be boro healthy and free from the effects of dmgs and alcohol is ignored. The Wisconsin 
model seeks to establish the balance between individuals, both bom and unborn. 



35 


Wisconsin’s discussion of the thorny issues surrounding such interventions represents and 
thawing of the freeze in the discussion created by the vitriolic debate engaged in by the pro- 
life and pro-choice movement. Essentially, there has been little or no debate in this country 
over the past 25 years exploring the concept of choice and what consequences may occur 
for conduct which may impair the health and life of a newborn child. This vacuum is 
surprising given the great cost that impaired children have on our social services, 
educational and criminal justice systems. 

Although the goals of the Wisconsin law are laudable and may even assist women to 
maintain custody of their children and not have their parental rights terminated, the law is 
not a panacea to the problem of drug or alcohol use during pregnancy. It is, however, one 
tool that a prosecutor may use to protect a child when an extreme set of facts supporting 
intervention is presented. 
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Mr. Barrett. Very briefly, if I may, Mr. Chairman. As you can 
tell from the bells, there’s another vote. For those of you from Wis- 
consin, this shows we’re working for you day and night. [Laughter.] 

But I apologize and I’m going to run off and vote. And Mr. 
Souder, I think, is going to continue. And then I’ll try to get back 
as soon as I can. Mr. Chairman. 

Mr. Souder. I’ll go ahead with my round of questioning. First, 
let me ask of Senator Huelsman or Mr. Domina, the treatment pro- 
gram — who pays for the treatment? 

Mr. Domina. Under the bill, it would be directed by the court. 
Typically, the county of juris^ction would be responsible for the 
treatment provided under a court order, as it would under any nor- 
mal order in a situation where a child is bom. So, if the family is 
ordered to seek psychiatric services or drug and alcohol services, 
typically that is the responsibility of the county. 

Mr. Souder. In the legislature, did you appropriate additional 
funds or how many cases, at this point, have you had Statewide? 
Do you have any idea? 

Ms. Huelsman. There haven’t been any cases since the bill was 
passed. 'The bill just became effective recently and there haven’t 
been any cases. There was no funding appropriated in the bill. One 
of the reasons is that — I might compare it to some other things 
that we have passed and if you included funding the bill would 
probably not pass. So you pass the bill and address the funding in 
the next session of the legislature. No funding was actually appro- 
priated in this bill. 

Mr. Souder. We’ve never done that here. [Laughter.] 

In fact, we just give it to the States and then 

Mr. Condon, in South Carolina, my understanding of both — it’s 
Ms. 

Ms. Christophillis. Christophillis. 

Mr. Souder. Christophillis, is that right? 

Ms. Christophillis. Yes. Thank you. 

Mr. Souder. In both your testimony, my understanding was 
their was treatment required as the first resort as well? 

Ms. Christophillis. Yes. That’s correct. 

Mr. Souder. And who pays for it in South Carolina? 

Ms. Christophillis. It’s really a combination of different funding 
sources. Some of it comes from our State. We have in South Caro- 
lina our State treatment organization that funds different projects 
as well as each county is set up with their own local board and 
AODA treatment, so they receive funding. Also, we receive funding 
in some ways from the Federal Government and Medicaid payment 
and different other grants. 

As well as an important factor that I think is the private factor. 
A lot of our local initiatives are a partnership between private and 
public sectors. Because the private industry has a definite stake in 
getting women and children off of welfare and off of addiction so 
they can become productive citizens and the State won’t be a par- 
ent. 

So, it’s very much a combination. But we’ve been very successful. 
We’ve been involved in this area since 1989 in South Carolina. 
And, as of the most recent statistics from January to June of this 
year, 108 reports were made to our Department of Social Services 
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and 82 of those went into voluntary treatment without any court 
action whatsoever. So I think it’s definitely working. 

Mr. SOUDER. How many people have gone through your program? 
Do you have any idea? 

Ms. Christophillis. No. We’ve recently collected statistics. 
When the Whitner case was passed in 1996, it gave us our first op- 
portunity in, really, last year, to do a thoughtful. Statewide study. 
We’ve had different counties that have been more involved than 
other counties. So we have some history in certain counties, but 
nothing specific statewide. But I can tell you from Greenville and 
Charleston and some of the other States, I know of hundreds of 
women that have successfully completed these programs. 

Mr. SoUDER. You had a dramatic story in your testimony. Mr. 
Condon, also referred to, lovingly, the New York Times coverage. 
When you say you’ve had hundreds of people successfully treated, 
how many of those did you have respond to the first order as op- 
posed to the second? And do you have other stories in the second? 

Ms. Christophillis. Well, I think that also Paula Keller, who’s 
here in the second panel, who runs our long-term, inpatient drug 
facility can tell that these women were not knocking on the door. 
They weren’t lining up saying. Here I am for treatment today. That 
just — it wasn’t happening. The same thing at our medical univer- 
sity in Charleston. So we tried that and it didn’t work. 

So, the layers of intervention that we set up are least intrusive 
as possible with our family court. We had a statewide family court 
system that has the Court of Equity and it’s not a criminal court. 
And that’s where the bulk of these cases end up going to. I think 
it’s pretty similar to what Wisconsin recently passed. We’ve had 
that for a long time and it gives us the ability to protect children, 
as well as treat the mothers. 

Mr. SouDER. My understanding is in the Atlanta Constitution 
they ram a poll that showed that more women favored the criminal 
penalties than men. Does that surprise you? How do people react 
in both your States? 

Mr. Condon. It doesn’t surprise me at all. As the other witness 
talked about, this gets support across-the-board from all different 
groups because I think people realize that we have a responsibility, 
as a society, to these innocent children. And if someone could come 
up with a better mousetrap, a better solution, let me know about 
it. We find this works. That you have some intervention, whether 
it’s civil penalties or using probate court or Department of Social 
Services on up to the criminal; that’s what the protocol calls for. 
And I think what they’ve done in Wisconsin is marvelous. 

But the point is to do something. And, sadly, in most jurisdic- 
tions in this country, nothing is done. 

Mr. Domina. My experience and my concern is that, if there isn’t 
sort of a recognition of the common sense middle ground that is 
promoted in both States, that there begins to take on a desire of 
the population to do something more. And there’s a greater en- 
croachment on individual rights and freedoms to the point that I 
think is unacceptable. And so, when my case was struck down 
which resulted in the legislation, there were many community 
members that came up to me and said. Well I think you should go 
and mandate sterilization of women that keep producing these 
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drug-addicted children. And I find that to be, gosh, a little bit more 
invasive than what we did. 

But that type of flavor of community reaction is there if there 
isn’t some attempt to intervene and deal with the situation in a 
common sense way. 

Mr. SOUDER. Thank you. I have to go make sure I get my vote 
in. The hearing stands in recess. 

[Recess.] 

Mr. Barrett [presiding]. The hearing will reconvene. Congress- 
man Souder is voting. He will be back shortly. I’m staging a little 
coup here, though. [Laughter.] 

.^ain, I apolo^ze. We’re trying to make it — it’s too late to be as 
painless as possible for you, so we’re just trying to make sure we 
can at least give you a chance to get out of here. I don’t know if 
we’ve lost Mr. Condon? Have we lost our South Carolina delegation 
here? Maybe we’ll just wait a moment for them. 

Ms. Huelsman. They were waiting for another bell to ring. 

Mr. Barrett. Well, let me start. And, again, welcome to both of 
you. I feel sort of cozy here; I could be back in Wisconsin with this. 
But I’m curious as to the opposition in the State of Wisconsin. Ob- 
viously, we’ve got some providers who have raised some concerns. 
Do you find that — ^and. Senator Huelsman, I’ll direct this to you — 
do you find that most of the opposition comes along the line of: 
You’re going to discourage women from coming into the system at 
all? 

Ms. Huelsman. There were two primary concerns that I would 
say that I heard from people. One is that you’re going to scare 
women away. That they won’t come in. And the other is: We need 
more money. 

On the scaring women away concern. I’m concerned about some 
of the misinformation that women somehow got. Now maybe 
women get that because of the situation that the/re in. But when 
I referred to the misinformation about the fact that some women 
think that that means that their kids are going to be taken away 
from them or some women who think they’re going to be put in 
jail — neither one of which is true. 

So somehow we have to make sure that all of those who are pro- 
viding treatment help get the word out to people that this isn’t 
going to mean that we’re going to take the kids away. This just 
may mean that you’re more likely to be able to keep your kids. This 
isn’t going to mean that you’re going to be put in jail. We have to 
get that factual information out to the women who are, as I under- 
stand it — Emd I think other people would agree with that — are kind 
of afraid of the system anyway. 

But, again, we’re looking at women — as we developed the bill, we 
were looking at women who, right now, just plain refuse to accept 
treatment. So to say that you’re going to scare them away, they’re 
not coming now. 

Mr. Barrett. And who is the reporting — is there a reporting re- 
quirement? 

Ms. Huelsman. No. There is no reporting requirement. And I 
think that is where one of the problems came in. When the bill was 
originally drafted it was drafted as all the rest of our child abuse 
statutes to put in a reporting requirement. And so that scared peo- 
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pie in the first place. And we heard people come and testify to the 
fact that if we left the reporting requirement in there, people would 
not continue with their, for example, their AODA treatment be- 
cause if they’re going to be truthful to the person who’s providing 
counseling, that person would be required to report them. 

So we removed all reporting requirements. There are no report- 
ing requirements. But there is nothing to say that a person can’t 
report. 

Mr. Barrett. Maybe I’m stating the wrong question then. Is 
there a trigger mechanism that a hospital professional — if an emer- 
gency room nurse or physician sees a woman that he or she be- 
lieves has used cocaine, is that physician or nurse required to re- 
port that? 

Ms. Huelszhan. No, they are not required to report. 

Mr. Barrett. OK. And what’s the standard upon which they 
should act? Is there legal guidance given to them? 

Ms. Huelsman. No. 

Mr. Barrett. Mr. Domina, is that it? 

Mr. Domina. Domina. Kind of like the pizza. 

Mr. Barrett. OK. 

Mr. Domina. The legal standard is really when they believe in 
a subjective way that there is abuse or neglect that’s occurring, 
they can report. But they’re not required to report. If they do pro- 
vide that in a good faith way, the/re given civil immunity under 
the statute, but they are not required to come forth and, as a man- 
dated matter, provide that report. That was taken out of the legis- 
lation during the amendment process. 

Mr. Barrett. And how about under the South Carolina law? 

Ms. Christophillis. Yes. Ours is a bit different because what we 
were working on is our existing child abuse and neglect statutes 
which had been around for about 20 years in South Carolina. What 
happened in South Carolina is we had our supreme court decision, 
the Whitner case, expanded the definition of a child to the period 
of viability only. And, therefore, you couple that case law with the 
existing statutes of child abuse and neglect and that leads to our 
protocol. 

We do have a mandatory reporting statute. But I went to the 
medical association in South Carolina and their Maternal, Infant 
and Children’s Group and they wrote, which is part of our protocol, 
the Maternal Drug Screening Protocol and the Newborn Drug 
Screening Protocol, which triggers the test of when to actually 
order a drug screen. They are based on objective criteria with the 
best interests and loyalty to their patients. All of this language is 
in the protocol and it was written by doctors. 

Mr. Barrett. And who does it apply to? In other words, the 
same question is: Does it apply to he^th care professionals? 

Ms. Christophillis. Yes. 

Mr. Barrett. Does it apply to employers? 

Ms. Christophillis. Yes. Well, it — no, not necessarily. We have 
a specific statute that deals with mandatory persons to report. And 
it’s mainly health care, day care workers, people — professionals 
that are around children, work with children, law enforcement, 
nurses, et cetera. Other people, like employers, that would be — 



40 


they would fall in a “may” category. But they are not mandatory 
reporters. 

But we have a specific statute that spells out, in our protocol, ex- 
actly who is mandated to report. And that’s been around for — like 
I said — for at least 20 years. 

Mr. Barrett. Does the South Carolina protocol apply to all hos- 
pitals or just public hospitals? 

Ms. Christophillis. Yes. All hospitals. In fact, in the protocol 
that the medical association wrote, “The criteria herein are in- 
tended to be applied in all clinical settings, both inpatient and out- 
patient and clinic and private physicians’ offices.” And part of my 
job is to train all of those people in the medical field, as well as 
other agencies that deal with this issue. And I have been — we have 
95 hospitals in South Carolina and I’m making my way through all 
of them, county by county and training these physicians and nurses 
and risk managers who deal with this issue. And we’ve been very 
successful. 

Mr. Barrett. Mr. Chairman, if I could have another minute or 
two? One of the concerns that was raised with me with respect to 
South Carolina was a racial impact, that more African-American 
women were being prosecuted under this statute than white 
women. Could you address that issue please? Or maybe, the attor- 
ney general, if you’d like 

Mr. Condon. I would reference, first off, what I testified to ear- 
lier in terms of a court decision. That’s one thing, I guess, nice 
about being sued, you do get a result. And the ACLU heavily fund- 
ed the case. It was a priority with their Center For Reproductive 
Rights. They funded it heavily; hired private lawyers and cost was 
no object. Of course, they offered — they wanted us to settle for nui- 
sance value and — against the chief of police. I was sued, several 
other officials were sued personally. We wanted — ^you want a court 
decision, let’s get a court decision. 

And the decision is extremely strong in terms of these allegations 
of racial animus. There is no evidence of that. The court found it. 
The Federal judge found it. The jury found it. So, you know, when 
you hear these things, I would hope you would keep in mind, we’ve 
had an orderly procedure that went for weeks and weeks and 
weeks in which all these issues were raised and addressed and 
clearly decided. 

Having said that, when you look at some raw numbers — I have 
never checked the raw numbers in terms of racial composition — ^but 
it would surprise me — if your main concern is crack cocaine in 
terms of damage to children — it would surprise me, based upon so- 
ciological data, that most wouldn’t be African-American. It simply 
is a sociological fact. Every study has seen this. 

You’ll often hear people quote this study out of Pinellas County, 
FL. I actually went down there and looked at what they were 
doing. They’re doing exactly what we’re doing, forced treatment. 
And Dr. Ira Chasnoff, in his first sentence in his article, always 
says, “Statistics show that drug use among all groups are roughly 
the same.” Well, that’s a very disingenuous statement, because 
when you get his raw data — which I have gotten — his data shows 
exactly what we’ve found, is that for some reason, I don’t know 
why, that crack cocaine is very popular among African-Americans. 
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Mr. Barrett. Have there been prosecutions for powder cocaine? 

Ms. Christophillis. Yes, yes. But mainly, you know, when we — 
prosecution — ^that term is really misleading. Because this is — we’re 
really talking about intervention. I mean, people really — it’s almost 
like you have to break into the jailhouse under this protocol. It so 
rarely happens in the less than 1 percent of the cases. 

Mr. Barrett. Again, if you can give me a split. How many cases 
have involved crack cocaine? How many have involved powder co- 
caine? 

Ms. Christophillis. I don’t think — we never distinguish the dif- 
ference. We never — I mean, it’s — cocaine, heroin, LSD, PCP, and 
their derivatives, and amphetamines. 

One thing I’d like to say about the protocol, that these doctors 
wrote objective criteria, not subjective criteria. They’re neuro- 
logical, gastrointestinal, and automatic, specific, objective criteria 
that happens maternally or newborn to trigger a screen. That’s ex- 
tremely important I think. 

Mr. Barrett. I think my time is 

Mr. SOUDER [presiding]. I wanted to say for the record, too, that 
Charleston Police Chief Greenberg has been alluded to several 
times. He’s an African-American police chief there. He couldn’t be 
here to testify today because of a funeral of a good friend. But he 
has said that, ‘The program’s opponents don’t care about the race 
issue, they’re just using this as tactics. I was glad that somebody 
was finally doing something to help kids in the black community. 
This is giving kids a chance who otherwise would not have had 
anything close to an equal playing field. At least at the point of 
birth, that child ought to be given the best opportunity for a full 
and productive life.” 

I think that there are legitimate questions of how we, as a soci- 
ety, have distinguished between powder and crack cocaine. I think 
that’s a great argument for upping the penalties on powder, not for 
lowering the penalties on crack. And, initially, those penalties were 
changed at the request of many in the minority community. But it 
is something that we should make sure that there is fairness there 
and I think we pretty much understand that we need to do that. 
But it shouldn’t be a back-door way to lower the accountability for 
crack users. 

A common argument — and I understood both from South Caro- 
lina and Wisconsin that this wasn’t true — but a common argument 
against intervention is whether the sanctions would discourage 
people from moving into treatment, which should be shown in sev- 
eral different ways. Either you’d see a rise in abortion. You’d see 
a lowering in treatment waiting lists. Have you seen any evidence 
in either State that the imposition, the establishment of these two 
laws have discouraged people from seeking treatment or shunning 
prenatal services: not going to WIC, not going to Head Start, not 
going to a licensed child care facility where people might report 
them? 

Ms. Christophillis. We have seen none and I think we have a 
little bit more history. Wisconsin just passed their law. Because, 
particularly in my county that I’m from — I’ve been personally in- 
volved with this issue since 1989 — ^it’s just the opposite. 



42 


I mean — and I bring again Dr. Beasley — and I know that will — 
that’s part of your record. I mean, she runs an online health clinic. 
She’s a doctor and she called me up herself, on her own, just to let 
me know how well this was going. And, in fact, it’s just the oppo- 
site. I mean, when, once the word is out there on the street that 
this is amnesty, this is treatment oriented, this is a reprieve, they 
are coming in. 'They want to get help. These women do want to get 
help. But they are addicts. And you’ve got to understand the na- 
ture of an addict before you know, really, anything about this. 

And that is just — it’s worked because they see that people care 
about them. They want them to change. They want them to change 
their behavior. In fact, I just wrote a grant to the Department of 
Justice to pilot six counties in South Carolina for drug courts in 
family court, which is a therapeutic court of intervention, and we 
feel like if we can intervene in our family court — again, our Court 
of Equity, which is a non-criminal court — with DSS on abuse and 
neglect and provide a therapeutic court setting there — we hope 
we’ll get that grant — that that’s even more beneficial to the fami- 
lies of South Carolina. 

Mr. Condon. One thing, too, if I could maybe — I know it’s con- 
fusing. You keep hearing about Charleston, SC. The reason you do 
is — I guess it’s a happenstance. My wife happens to be a doctor, but 
I get a call from health care officials at MUSC in 19 — I guess— -89 
after having heard about a crack cocaine epidemic at a prosecutors’ 
meeting in Seattle and I thought it would never happen in Charles- 
ton. And so they called me and asked for a solution to a problem. 

Their neonatal unit was full. They had no more spaces for babies 
because they found that this horrible drug called crack cocaine was 
damaging all these babies sind the/d been trying a pure education 
model and treatment model for about 6 months or 8 months and 
no one went. They had one person go to treatment for free. 

So I was called and we developed protocols to address that spe- 
cific problem. Now, being attorney general with the court decisions 
very clear as to where we are, in a way it’s good in terms of ad- 
dressing the broader issues. Charleston’s ancient history. It’s gone. 
You’re going to hear some testimony, but it’s gone. We’re talking 
about a statewide protocol for every illegal drug that damages ba- 
bies in South Carolina with this protocol developed through a task 
force formed by our legislature with input from health care profes- 
sionals. 

A lot of work has gone into this. We have a full-time director; co- 
operation all 46 counties, virtually; so that the situation — I’m very 
anxious to have some time go by to really invite people to look at 
this, because I think we’re going to have a stunning success model 
here. 

Mr. SOUDER. In Wisconsin, what is the reporting technique? How 
do you find who is placed in this program? I mean, is it the same 
as what they described in South Carolina? And, if it is, as far as 
who’s identified to come in, have you seen any sign — even though 
you’re at the early stages — that people then might not go into those 
programs for fear somebody might turn them in? 

Ms. Huelsman. I have been told by someone that’s going to be 
testifying on the next panel that she has seen some of that. Again, 
I think one of the problems is that the law is so new in the State 
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of Wisconsin that people don’t know what’s included in it. But I 
spoke to a group of women at a residential treatment facility in 
Waukesha. After I was finished talking to them, they had no prob- 
lem with it, but they had misconceptions before I came in as to 
what was included in the law. So I think it’s going to take us some 
time to get some accurate information out to women. 

Mr. SOUDER. Are the courts the primary way that people come 
into this program? And, if so, how do they come into the court sys- 
tem? What are the primary ways? 

Mr. Domina. They come in as any other child abuse report would 
come in. Family; friends; law enforcement; physicians, even, al- 
though they’re not required to report, can provide reports. And that 
information then would be used to assess whether or not you can 
prove that the individual is habitually lacking self control — that’s 
the standard under our law — in a court. And, if you can, then the 
court can issue certain orders regulating conduct and placing a par- 
ent in a least-restrictive setting from a home up to a hospital. 

Mr. SoUDER. If I understood what Senator Huelsman’s point was, 
that, in fact, some of the groups who don’t like the law may in fact 
be scaring people away from prenatal services when, in fact, if 
those people in those services knew that they weren’t going to jail, 
they were going into treatment, they might, rather, be thankful 
about the program. Is that, in effect, what you just said? Because 
you said, “based on misinformation, people thought — ” and there 
might be some declining of people going in, but once they learned 
what it is, at least the people you talked to didn’t have the same 
resistance. 

Ms. Huelsman. That is correct. And some of the misinformation 
is, again, because of some changes that were made in the law and 
so people who had information about the initial draft that was then 
changed, but didn’t get the information about the changes, may be 
left with a concern in their mind. 

Mr. SouDER. And, for the record, both of you are talking about 
programs that have treatment, not just programs that incarcerate, 
which is a distinction that you made in the testimony, but it’s an 
important distinction. 

Ms. Huelsman. That’s correct. 

Mr. Souder. Do you have any additional questions? 

Mr. Barrett. I’m going to read a portion of written testimony 
that Ms. Feinberg has submitted. And I’d like your reaction. And 
it goes along the same thing that we’ve talked about, but I’ve got 
a question after I read it. This is on page 3 of what appears to be 
her submitted statement. 

“They,” meaning the women at Meta House, “indicated that, be- 
cause of this law, they would be reluctant to seek prenatal care and 
treatment for their alcohol and drug problems. One woman stated, 
‘A lot of babies are going to be bom at home.’ The other women 
nodded their head in agreement. Wisconsin’s attempt to capture 
the few pregnant women who refuse treatment is scaring away 
those pregnant women who want and need prenatal care and alco- 
hol and drug treatment.” 

My belief is that everybody who is involved in this debate is act- 
ing in good intentions and that there’s nobody with any hidden mo- 
tives at all on this. And then I think everybody who is making an 
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argument on both sides of this is very sincere about this. So I take 
people at the face value on this issue. 

And my first question, Mr. Domina — I keep thinking Mr. Pizza 
Hut after what you said before. [Laughter.] 

But I know that’s not right. How many women are refusing 
treatment? How big a problem do you see, then? 

Mr. Domina. I’m a lawyer. I deal with individual cases and, in 
some respects, that’s what we had in Waukesha. We had a case in- 
volving a woman 

Mr. Barrett. A horrible case. 

Mr. Domina. A horrible case. But one that really cried out for 
some sort of issue to be addressed. And I don’t go out and measure 
in my profession, women that don’t show up at treatment facilities 
or do show up at treatment facilities. I really can’t provide you 
with that information today. 

Now, with that said, knowing that I’m limiting my answer be- 
cause of my lack of experience in the area, I also think you cannot 
accept, as a broad brush statement, a response that’s contained in 
a statement of one individual. You don’t know how the issue was 
presented. You don’t know what factual predicate was part of that 
presentation. You don’t know whether or not there was a wink and 
a nod in terms of you’re going to be going to jail. They say you’re 
going to the hospital, but we really know it’s jail. And without that 
information and without statistical evidence, you really don’t have 
the ability to gauge whether that premise is really factually accu- 
rate. 

But really, in Wisconsin, we’re kind of scratching the surface on 
this. And we cannot present you, I don’t believe, a case that that 
premise is accurate or not accurate. I can tell you that I do know, 
from my experience, that many women deny that they have a prob- 
lem because they’re addicted to cocaine or addicted to alcohol. That 
that, in my experience in the court system — and I’m not a treat- 
ment professional — is part of the progression of the illness. And, 
given that denial, it doesn’t seem to me to be a logical leap that 
you would have individuals that, because they don’t think they 
have a problem, that they don’t need treatment. 

And the only issue I have with that is when they invite injury 
onto children that are going to be part of our society. 

Mr. Barrett. What about South Carolina? 

Ms. Christophillis. I think, again, we’ve had almost 10 years 
of experience in at least some of our counties, particularly Green- 
ville and Charleston where both Attorney General Condon and I 
are from. Paula Keller is here and Shirley Brown from both of 
those counties and they can answer very specifically, I think, these 
questions. 

My experience has been on the ground with this issue is it hasn’t 
happened. It’s not there. 

Mr. Barrett. What hasn’t happened? 

Ms. Christophillis. There’s no babies being born on the streets 
of Greenville. There’s been no women not coming in for prenatal 
care because of our policy. It’s — all of those things that were criti- 
cized in the veiy beginning almost 10 years ago, our evidence has 
found that it’s just not true. And, actually, they are coming in for 
treatment and the vast, vast majority of them are successf^ully 
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being treated with at least a minimal intervention, just with a 
plan, with DAODA — our treatment people are DAODAs — and DSS 
(Department of Social Services), and then maybe even going to 
family court. And that just is borne out by our recent statistics, 
which I made part of the record. 

Mr. Barrett. But how widespread is the problem of women who 
refuse treatment? 

Ms. Christophillis. Who refuse treat — it’s widespread. It de- 
pends on when you say — at what point they refuse. They weren’t 
voluntary coming in without some kind of intervention, OK? And 
intervention — our first step in intervention is through our family 
court, through our Department of Socizil Services, which is similar 
to Wisconsin. 

So it wasn’t — so it’s that intervention. It’s a referral to DSS and 
then a referral to treatment, without going to court. And 82 out of 
107 from the 6 months of 1998 did exactly that: go to treatment 
once they were referred to DSS. 

Mr. Barrett. And were the other 25 prosecuted? 

Ms. Christophillis. No. Only — ^well, 33 went to family court, 
which is another arm of intervention, but not a criminal prosecu- 
tion. 

Mr. Barrett. How many criminal prosecutions? 

Ms. Christophillis. Six. 

Mr. Barrett. In the 10 year 

Ms. Christophillis [continuing]. All met our protocol in that it 
was a second or third crack baby. There was a criminal history and 
a lack of— a very lack of— non-compliance. We know addicts are 
going to slip up. We know that. But these were women who, you 
know, year after year after year of working with, continued to not 
comply with the plan. 

Mr. Barrett. At what point in your process is a woman afforded 
counsel? 

Ms. Christophillis. Counsel? She is offered that in the very be- 
ginning. Of course, if she ends up going to family court, she’s 
appointed 

Mr. Barrett. OK, so she’s entitled to counsel 

Ms. Christophillis. Yes, she’s entitled. And that’s in the pro- 
tocol as well. One of the most important things, I think, about our 
protocol is that it is a team approach from the very beginning by 
a response team or a review team. And these are people made up — 
they’re treatment people; they’re DHAC; they’re medical people. It’s 
not just, you know, the prosecutor; it’s making those decisions. 

Mr. Barrett. OK. In Wisconsin, I think you said. Senator 
Huelsman, that the woman is given counsel at the initial entrance 
into the system. Is that correct? When is she entitled to counsel, 
under Wisconsin law? 

Mr. Domina. When a petition is filed. Mr. Barrett, Wisconsin 
does have experience with a mandatory reporting law under a child 
abuse statute, similar to South Carolina, that would have been the 
direction if we had had a successful Supreme Court experience. The 
same arguments that you’re inquiring about concerning response of 
people that won’t go to seek physicians were made when that law 
was passed in our State. And our experience has been that that 
has not been an intervening factor, to a large degree, with respect 
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to individuals. Doctors do report child abuse with children that are 
bom and it has not invaded the ability of people to seek physician 
treatment. 

Mr. Barrett. Thank you. And one other quick question for South 
Carolina. If the woman completes the treatment, the baby is born, 
is there still a referral? I couldn’t tell from your testimony. 

Ms. Christophillis. If she was reported during the period of li- 
ability? 

Mr. Barrett. I’m trying to find your testimony here. But if you 
can look at your testimony. It’s unclear to me what happens after 
the baby is bom. 

Ms. Christophillis. If there’s been no intervention — all right, 
let’s say that the baby was bom in a hospital and, under our pro- 
tocol, meets the criteria to order a dmg screen for a newborn. 
Then, if it is positive, then it’s reported to DSS, and DSS has to 
investigate it and either indicate or unfound that case. And then 
they would take that to family court for an order for treatment. 

But if the woman was identified during the period of viability in 
the third trimester and sought treatment and was successful, like 
a majority of cases in Dr. Beasley’s clinic, then they never go to 
court. They’re just monitored for a period of time to complete the 
treatment and that’s — then the case is closed. 

Mr. Barrett. Thank you, Mr. Chairman. Thank you. 

Mr. SOUDER. I wanted to do one followup. Mr. Domina referred 
a second ago and said, In child abuse cases, similar complaints or 
concerns were raised. And I wondered if that was tme in South 
Carolina too. In other words, if a dmg abusing mother has a 3- 
year-old and they whack them upside of the head or they insert 
dmgs into their system, do people say. We shouldn’t intervene 
there because they might not go into — they might avoid the system. 
They might not use Head Start. They might not use prenatal care 
or other types of things. Or is there a douWe standard? 

Ms. Christophillis. There’s a double standard. No, that’s not 
tme. 

Mr. SouDER. I thank you all very much for your testimony and 
for your patience as we’ve gone through all the votes. You’re now 
excused. [Laughter.] 

If the second panel could come forth. I’m going to go ahead and 
introduce the second panel as you come forth. And I want to thank 
you, in particular, for sitting here for hours and hours as we’ve 
both gone through the first panel and had all the votes. 

The first witness in the second panel will be Ms. Shirley Brown. 
She’s outcome manager with the Medical University of South Caro- 
lina. The second witness is Ms, Paula Keller, is director of Serenity 
Place. The third witness is Ms. Betty Foley, associate director of 
the Haymarket Center. The fourth witness is Dr. Francine 
Feinberg. She’s with the Meta House and Our Home Foundation. 
The fifth witness is Dr. Mary Faith Marshall. She’s with the pro- 
gram in bioethics at the Medical University of South Carolina. 

Now that you’re all comfortably seated, would you please stand 
and, as you heard earlier, we swear in all our witnesses. 

[Witnesses sworn.] 

Mr. SouDER. Ms. Brown, if you could go ahead with your testi- 
mony. 



47 


STATEMENTS OF SHIRLEY BROWN, RN, MN, OUTCOME MAN- 
AGER, MEDICAL UNIVERSITY OF SOUTH CAROLINA; PAULA 

KELLER, DIRECTOR, SERENITY PLACE; BETTY FOLEY, ASSO- 
CIATE DIRECTOR, HAYMARKET CENTER; FRANCINE 

FEINBERG, PSY.D., META HOUSE, OUR HOME FOUNDATION; 

AND MARY FAITH MARSHALL, PH.D., PROGRAM IN BIO- 
ETHICS, MEDICAL UNIVERSITY OF SOUTH CAROLINA 

Ms. Brown. Thank you, Mr. Chairman, and Members of Con- 
gress. I want to thank you for inviting me to testify at this hearing 
regarding substance abuse during pregnancy. 

Harmful effects of cocaine on pregnancy and the infant have been 
documented in the medical literature since the early to middle 
1980’s. General health problems for these women include malnutri- 
tion, anemia, hepatitis, AIDS, and other sexually transmitted dis- 
eases. 

Cocaine abuse increases the risk of spontaneous abortion; pre- 
term labor and delivery; intrauterine fetal growth retardation; 
intrauterine fetal death; and abruptio placentae, which is the pre- 
mature separation of the placenta from the uterus that can result 
in fetal death. In 1987, a multi-regression analysis reported in the 
Journal of Pediatrics showed that only illicit drug use had inde- 
pendent adverse effects on age at birth and birth weight. Smoking, 
alcohol, economic status, and prenatal care were not significant fac- 
tors. 

Neonatal problems resulting from maternal cocaine usage are 
somewhat less defined. The neonate may be irritable, difficult to 
console, and a poor feeder. Many studies have documented dis- 
ordered neurobehavioral development. Based on literature, sub- 
stance abuse also places a child at greater risk for abuse and ne- 
glect. In Charleston, a toddler died from ingesting a bag of his 
mother’s cocaine. The autopsy revealed no food in the child’s stom- 
ach. 

In October 1988, an increasing evidence of perinatal outcome pa- 
rameters suggesting maternal cocaine abuse was recognized at the 
Medical University Hospital. Urine drug screens were ordered be- 
cause of the poor perinatal outcomes of abruptio placentae or intra- 
uterine fetal death, although occasional tests were done to inves- 
tigate premature labor or previously known drug or alcohol abuse. 
In the spring of 1989, a protocol was adopted requiring urine drug 
screens for clinical indicators suggesting cocaine abuse. 

In the first 12 months in wMch urine drug screens were ob- 
tained, 119 patients tested positive for cocaine. 'These patients were 
more likely to have inadequate prenatal care and pre-term deliv- 
ery; 25 percent of these patients received no prenatal care prior to 
delivery or spontaneous abortion. According to the Kessner index, 
30 percent of the remaining 89 patients had inadequate care. The 
rate of no prenatal care or inadequate care in the general obstet- 
rical population at the Medical University was 23.1 percent in 
1989. Pre-term labor occurred in 17.4 percent of the patients, 
whereas the premature delivery rate in the general obstetrical pop- 
ulation was only 11.1 percent. 

Except for 15, all of the patients with positive urine drug screens 
delivered at a time proximate to the urine collection. Each of these 
15 patients returned to the Medical University Hospital in pre- 
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term labor and once again tested positive for cocaine. All patients 
with positive urine drug screens were counseled about the harmful 
effects of cocaine abuse to themselves and their unborn child or 
their infant. None of these patients accepted appointments for sub- 
stance abuse evaluation and treatment. In each case, a referral was 
made to the Department of Social Services Child Protective Divi- 
sion after delivery. 

Faced with the apparent increase in cocaine abuse and the un- 
successful results of education alone, in October 1989, the Medical 
University adopted a protocol of management. Chief Greenberg of 
the Charleston Police Department and then Solicitor Charles 
Condon of the Ninth Judicial Circuit cooperated in this effort. 

Several patients testing positive for cocaine pre-protocol returned 
with subsequent pregnancies in 1989 and in 1990, once again test- 
ing positive for cocaine. One of these patients had delivered a very 
premature infant in 1988 and had abruptio placentae, resulting in 
a fetal death in 1990. After implementing our protocol, some 
women completed drug abuse treatment with positive results. Un- 
fortunately, some people were arrested, but our ultimate goal was 
fetal protection. 

Critics of the program point out that the threat of legal problems 
may drive obstetric patients from health care. When the protocol 
first started, we evaluated the delivery rates at the Medical Uni- 
versity Hospital as well as out of hospital births for the tri-county 
area. The delivery rates remained relatively constant. According to 
data provided by the South Carolina Office of Vital Records and 
Public Health Statistics, there was no increase in out of hospital 
births. 

Thank you so much. 

Mr. SouDER. Thank you for your testimony. 

Ms. Keller. 

Ms. Keller. I have worked for the Greenville County Commis- 
sion on Alcohol and Drug Abuse since 1982. I currently manage a 
residential treatment program for pregnant women and their chil- 
dren, but I began specializing in services for this population in 
1988. 

In the 5-plus years that I operated the out-patient program, a 
total of three women showed up for help on a voluntary basis. One 
dropped out after the first session and two of them dropped out 
after the third. The program was filled with women for whom suc- 
cessful completion of treatment was a stipulation of some form of 
legal involvement: probation, parole, pre-trial intervention; Family 
Court involvement; or imminent threat of removal of children from 
the home by the Department of Social Services. 

Addicts simply did not show up voluntarily for treatment. That 
didn’t have anything to do with the morals, values, or beliefs of the 
women, their levels of education or income. It had nothing to do 
with whether or not they loved their babies. It is simply the nature 
of addiction. 

People who say. If she loved me, she would quit drinking do not 
understand the nature of addiction. People who say. If she would 
put God in her life or if she cared about her baby, she would quit 
using do not understand the nature of addiction. At the core of 
every addiction is an internal voice that tells the addict whatever 
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it has to say in order to cover up the painful truth and perpetuate 
the addiction: I don’t need any help; I can quit any time I want. 
I’ll quit tomorrow. She’s the one with the problem; she uses twice 
as much as I do. I may drink a case of beer at night, but I’ve never 
missed a day of work. 

This is the voice of denial. To us, it may sound like excuses, but 
to the addict, it is a survival mechanism which may be all she has 
to hang on to make it through the day. Love does not break 
through denial. Maternal instinct does not break through denial. 
Religious beliefs, imminent loss of home or job, or financial ruin do 
not break through denial. Sixteen years of experience in this field 
tells me that there is only one voice that speaks louder than the 
voice of denial — the law. 

The fact is, addicts need a carrot and a stick to help them get 
to treatment. In our system in South Carolina, the carrot is the 
amnesty-based treatment oriented approach, designed to give preg- 
nant women several chances to access treatment services. Failure 
to do so results in increased legal pressure at each level, which 
may, eventually, result in the use of the stick, a court hearing 
which will mandate treatment. At that point, continued failure to 
complete a program constitutes contempt of court and may result 
in jail time. 

One of the things I hear most often from the general public is, 
pregnant women don’t need to go to jail; they need help. I agree 
100 percent, but I must ask these questions in return. Where are 
all these women who are supposedly begging for help, and why are 
voluntary women’s programs closing down and struggling to re- 
main open, when in Greenville, where the legal protocol has been 
in existence since 1989, our women’s programs are filled to capacity 
with long waiting lists? 

I love my job, and I love the women that I work with. 1 would 
like nothing better than to see them come voluntarily through our 
doors, seeking help as soon as they find out they’re pregnant. But, 
that’s not the way addiction works. 

Another thing that I frequently hear from the public is, women 
will avoid prenatal care, and give birth outside of hospitals, and we 
will be finding babies in dumpsters. Again, I must ask the ques- 
tion, where are they? Since the advent of the legal protocol in 
Greenville, a metropolitan area of about 360,000 and the second 
largest city in the State, I have not heard of a single baby in a 
dumpster. Three of the four primary sources of referrals to my pro- 
gram are the prenatal clinic and the neonatal nursery at the hos- 
pital, and the county health department, evidence that women are 
continuing to access these health care services, as always. 

In preparing for this trip, Ms. Christophillis asked me to bring 
statistics. I did that, and you will find them attached to your cop- 
ies. Statistics are not my area of expertise. I don’t know what to 
do when I’m faced with 25 percent of this, or 68,000 of those. But 
when I’m faced with an addict across the desk from me, I know ex- 
actly what to do. And this is the approach I have chosen to use in 
my words to you, from my heart as a mother and from my experi- 
ence in the field. 

As proud as I am of both of those things, I really wish it could 
have been Amanda and her baby Amber, or Jackie and her babies 
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Whitney and Ray Ray, or Dawn and her baby Crystal, or Leila and 
Scottie, or any of dozens of others, because then you could have 
seen for yourselves the results of the law in South Carolina, a 
State which says we will not allow this to happen to our children. 
Each of those women would have said the same thing to you. I 
carry their message for them in the terminology which they use. 
“If it wasn’t for the law. I’d still be out there.’’ 

I thank you for your consideration of their message. 

[The prepared statement of Ms. Keller follows:] 
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I have worked for the Greenville County Commission on Alcohol and Drug 
Abuse since 1982. I currently manage a residential treatment program for 
pregnant women and their children, but I began specializing in services for 
this population on an out-patient basis in 1988. In the 5+ years that I 
operated the out-patient program, a total of 3 women showed up for help on 
a voluntary basis. One dropped out after the first session, and 2 of them 
dropped out after the 3'^‘* session. The program was filled with women for 
whom successful completion of treatment was a stipulation of some form of 
legal involvement: probation; parole; pre-trial intervention; Family Court 
involvement; or imminent threat of removal of children from the home by 
the Department of Social Services. 

Addicts simply did not show up voluntarily for treatment. 

That did not have anything to do with the morals, values, or beliefs of the 
women, their levels of education or income. It had nothing to do with 
whether or not they loved their babies. It is simply the nature of addiction. 

People who say, “If she loved me she would quit drinking” do not 
understand the nature of addiction. People who say, “If she would put God 
in her life”, or “If she cared about her baby she would quit using” don’t 
understand the nature of addiction. 
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At the core of every addiction is an internal voice that tells the addict 
whatever it has to say in order to cover up the painful truth and perpetuate 
the addiction. 

“I don’t need any help. I can quit any time I want” 

“I’ll quit tomorrow” 

“She’s the one with the problem; she uses twice as much as I do” 

“1 may drink a case of beer at night, but I’ve never missed a day of work” 

This is the voice of denial. To us, it may sound like excuses. But to the 
addict, it is a survival mechanism which may be all she has to hang onto to 
make it through the day. 

Love does not break through denial. Maternal instinct does not break 
through denial. Religious beliefs, imminent loss of home or job, or financial 
ruin do not break through denial. 

16 years of experience in this field tell me that there is only one voice which 
speaks louder than the voice of denial - the law. 

The fact is, addicts need a carrot and a stick to help them get to treatment. In 
our system in South Carolina, the carrot is the amnesty-based, treatment- 
oriented approach designed to give pregnant women several chances to 
access treatment services. Failure to do so results in increased legal pressure 
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at each level, which may, eventually, result in use of the stick; a court 
hearing which will mandate treatment. At that point, continued failure to 
complete a program constitutes contempt of court and may result in jail time. 

One of the things I hear most often from the general public is, “Pregnant 
women don’t need to go to jail. They need help” 

I agree, 100%. But I must ask these questions in return; Then where gr^ all 
these women who are supposedly begging for help? And Why are voluntary 
women 's programs closing down or struggling to remain open, when in 
Greenville, where the legal protocol has been in existence since 1989, our 
women 's programs are filled to capacity, with long waiting lists? 

I love my job, and I love the women that I work with. I would like nothing 
better than to see them come voluntarily through our doors seeking help as 
soon as they find out they are pregnant. But that is not the way addiction 
works. 

Another thing that I frequently hear from the public is, “Women will avoid 
prenatal care, will give birth outside of hospitals, and we will be finding 
babies in dumpsters”. 

Again, I must ask the question. Where are they? Since the advent of the 
legal protocol in Greenville, a metropolitan area of about 360,000, and the 
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second largest city in the state, I have not heard of a single baby in a 
dumpster. 


3 of the 4 primary sources of referrals to my program are the prenatal clinic 
and the neonatal nursery at the hospital, and the county Health Department, 
evidence that women are continuing to access these healthcare services as 
always. 

In preparing for this trip, Ms. Christophillis asked me to bring statistics. I 
did that, and you will find them attached to your copies. Statistics are not 
my area of expertise. I don’t know what to do when faced with 25% of this, 
or 68,000 of those. 

But when I am faced with an addict across the desk from me, I know exactly 
what to do, and that is the approach I have chosen to use in my words to 
you; from my heart as a mother, and from my experience in the field. As 
proud as 1 am of both of those things, I really wish it could have been 
Amanda and her baby Amber, or Jackie and her babies Whitney and Ray- 
Ray standing here in front of you today. Or Dawn and her baby Crystal, or 
Lila and Scottie, or any of dozens of others. Because then you could have 
seen for yourselves the results of the law in South Carolina, a state which 
says, “We will not allow this to happen to our children”. 
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Each of those women would have said the same thing to you. I carry their 
message for them, in the terminology which they use: “If it wasn’t for the 
law, I’d still be out there". 

Thank you for your consideration of their message. 
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Mr. SOUDER. Thank you for your testimony. 

Ms. Foley. 

Ms. Foley. Thank you, Mr. Chairman, for granting Haymarket 
Center the opportunity to be present before your subcommittee 
today. I ask that my written testimony be entered into the record. 
I serve as Associate Director at Haymarket Center. 

As you heard from our president, Ray Soucek, in yesterdays 
hearing, Haymarket is the largest provider of substance abuse 
treatment services in Chicago, and the third largest in the State 
of Illinois. Founded in 1975 by Monsignor Ignatius McDermott, we 
have grown in the past 23 years to serve an average of 13,000 cli- 
ents annually. Many of the services have been cited by the Center 
for Substance Abuse Treatment as models for replication, and have 
been presented throughout the United States and the world. 

Throughout our 23 years, we have developed several unique, gen- 
der-specific programs to address the needs of the especially high 
risk substance abusers. Our population of highest risk are the 
pregnant addicts, who have had a particularly difficult time receiv- 
ing treatment. Today, pregnant, postpartum, and parenting women 
comprise over 50 percent of our client base. 

Older treatment models were originally designed for males. They 
accepted pregnant women only in the early stages of pregnancy, 
did not include child care services, and were reluctant to serve this 
high risk population. Haymarket’s willingness to serve as a pioneer 
in offering services to this population resulted in the successful 
birth of over 500 healthy and drug free babies, and opened the door 
for other treatment providers to follow suit. 

Significant research has already been done on the treatment ef- 
fectiveness for this population. I would like to enter a sample of 
this research for the record. 

Unfortunately, drug abusing pregnant women are perceived to 
exist only in lower economic, minority, and urban areas, while the 
more affluent, suburban, middle or upper middle income areas, 
where drug abuse is often equally as prevalent, are considered rel- 
atively problem free. The effects of alcohol abuse and resultant 
fetal alcohol syndrome and fetal alcohol effects in newborns born 
in suburbia remain sorely unaddressed. Fetal alcohol syndrome 
also is present, but under less scrutiny, than illicit drug use in the 
inner city. 

In January 1990, Haymarket responded to a newly enacted Illi- 
nois law that allowed the Illinois Department of Children and Fam- 
ily Services to seize any baby testing drug positive at birth. By pro- 
viding residential treatment services for pregnant women in our 
maternal addiction center, MAC, we accepted women at any time 
during pregnancy, and allowed them to remain until childbirth. 
Haymarket chose to capitalize on what appeared to be the major 
motivational force to change a drug addicted mother’s lifestyle to 
produce a healthy baby that would not be taken away at birth. Our 
MAC program has successfully treated over 500 women who have 
remained in treatment to deliver just under 500 drug free babies. 
The slightly lesser number is accounted for with our several sets 
of twins and one set of triplets. 

We consider these positive birth outcomes to have saved many 
taxpayer dollars and kept many families together. We knew from 
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the onset that just helping an addicted pregnant mother to achieve 
abstinence and a healthy baby was not enough. In 1991, 
Haymarket established postpartum programs to allow mothers to 
continue in treatment following birth. These programs, which allow 
babies in residence with their mothers, integrate parenting with re- 
covery. They assist mothers to gain tools for self-sufficiency and to 
reenter society as productive citizens and healthy parents. 

Other program and supportive services have been integrated into 
our continuum of care in order to holistically meet the clients’ 
needs. They include child care, transportation, 24-hour prenatal 
care and medical monitoring, domestic abuse services, nutrition as- 
sessment, recreational therapy, parental stress programs, and link- 
ages to other medical, dental, and psychiatric needs. 

Our outpatient programs, specializing in aftercare, provide cli- 
ents with an opportunity to complete the transition from chemical 
dependency treatment to a productive lifestyle. 

The continuum provides clients with a comprehensive and inte- 
grated range of treatment programs, which are gender-specific and 
culturally sensitive. Clients are encouraged to address their issues, 
including all negative and criminogenic behavior, as they progress 
along this continuum of care, and are afforded the opportunity to 
infuse faith and spirituality in their recovery. By worMng through 
these levels of care and transition, our clients gain identity, em- 
powerment, confidence, and self esteem. 

Mr. Chairman, studies have shown that great cost savings can 
be associated with investing dollars into treatment programs, espe- 
cially those for pregnant, postpartum, and parenting women. Our 
treatment outcomes continue to show positive findings. However, 
as the number of women we treat and our positive birth outcomes 
continue to grow, so does our demand for treatment. 

In addition to the savings connected to treating the mother, there 
are significant savings to be realized by delivering drug free in- 
fants. The expense of intensive hospital care for each drug affected 
newborn in need of medical services ranges from $20,000 to 
$40,000 per month. The average total cost of care from birth to age 
18 for each drug exposed child is minimally $750,000, according to 
the GAO. 

The Haymarket programs, at a cost of about one-tenth of hospital 
care, are less than $3,000 per month per client, and significantly 
more cost effective. 

Mr. Chairman, and members of this subcommittee, we believe 
that the drug abuse treatment community is doing an exceptional 
job to serve these clients. The biomedical factors of the disease of 
addiction have been documented extensively in NYTA research. 
The disease of addiction does not discriminate on the basis of race, 
creed, ethnic origin, age, sex, or socioeconomic background. It is im- 
perative that we work to assist those who are most vulnerable to 
the dangers of addiction, mainly addicted mothers and their babies. 

As Congress determines the direction of Federal emphasis on 
drug control policy, I urge you to recognize the value of treatment 
for pregnant and postpartum women and their children, as a wor- 
thy and cost effective investment of Federal, State, and local re- 
sources. 
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I would like to enter into the record three research documents I 
have with me today, with regard to the value of treatment for this 
population. Thank you for the opportunity to testify, and I will be 
happy to answer any questions. 

[The prepared statement of Ms. Foley follows:] 
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Thank you. Chairman Hasten, for granting Haymarket Center the opportunity to be represented 
before your Subcommittee today. 

I serve as Associate Director of Haymarket Center. As you heard from our President Ray 
Soucek during yesterday's hearing, Haymarket is the largest provider of substance abuse 
treatment services in Chicago, and the third largest in the State of Illinois. Founded in 197S by 
Monsignor Ignatius McDermott, we have grown in the past twenty-three years to serve an 
average of 13,000 clients annually. 

Though Haymarket is a non-sectarian, non-denominaiional, not-for-profit organization, we 
consider our treatment approach to be faith-based since we believe that spirituality plays a role 
in recovery. Spirituality in our programs is focused on our efforts to reunite and reconnect 
recovering addicts with aspects of their lives from which they have been separated. 

Throughout our twenty-three years, we have developed several unique gender-specific programs 
to address the needs of especially high-risk substance abusers. The high-risk population of 
particular concern to Haymarket in recent years has been pregnant and postpartum women and 
their children. Historically, pregnant addicts have had a particularly difficult time receiving 
treatment. Models which were originally designed for males would accept women only in the 
early stages of the program, not include child care services, and were reluctant to treat high-risk 
pregnant women. Haymarket's willingness to serve as a pioneer in offering services to this 
population has resulted in the successful birth of over 500 drug-free babies, and has opened the 
door for other treatment providers to follow-suit. Still, additional research and evaluation of 
treatment effectiveness for this population is needed. 
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In addition, drug abusing pregnant women are perceived to exist only in lower income minority 
urban areas — while more affluent suburban middle-upper income areas, where drug abuse is 
equally as prevalent, are considered relatively problem-free. The effects of alcohol abuse and 
resultant fetal alcohol syndrome in newborns in suburbia as well as in the inner-city remains 
sorely under-addressed. 

In January 1990, Haymarket responded to a new Illinois law that allowed the Illinois Department 
of Children and Family Services to seize any baby testing drug-positive at birth. To meet the 
new treatment demands resulting from this law, Haymarket began to provide fiill treatment 
services for pregnant women, during any trimester, and established a permanent “Maternal 
Addiction Center," abbreviated (MAC). Haymarket’s strategy has been to capitalize on what 
appears to be a major motivational force to change a drug addicted mother's lifestyle and 
produce a healthy baby that will not be taken away at birth. The MAC has successfully treated 
over 500 women who have delivered drug-free babies — keeping families together, and saving 
many uxpayer dollars. 

We also recognized that just helping an addicted pregnant mother to achieve abstinence was not 
enough. In 1991, in order to serve those women in a more supportive and holistic manner, 
Haymarket esublished postpartum programs to allow mothers to remain in treatment with their 
newborns. These programs integrate parenting with recovery, and assist mothers to gain tools 
for self sufficiency so they might re-enter society as productive citizens and healthy parents. 

Haymarket's other residential and outpatient programs offer specialized services similar to those 
of our pre-natal and postpartum units. Many of our services have been cited by the Center for 
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Substance Abuse Treatment as models for repUcition, and have been presented throughout the 
United Sutes and the world. 

To further our commitment to this parenting population, we opened Sangamon House in early 
1992. Sangamon House is a recovery home for women with children and is located in the 
Haymarket Center con^lex. It offers structured living in a safe environment for women who 
have completed treatment and are working toward re-entry into society, it also provides on-site 
daycare so that mothers may gain employment, further education, or vocational training services. 

Other supportive services have been developed in order to address the specific needs of addicted 
pregnant and postpartum women and their children. These have been integrated into our 
programs in order to holistically meet the clients’ needs They include child care, transportation, 
24-hour medical monitoring, extensive counseling, domestic abuse services, nutrition, 
recreational therapy, parental stress programs and linkages to other medical, dental and 
psychiatric needs. In addition, our outpatient programs, specializing in aftercare, provide clients 
with an opportunity to make the complete transition from chemical dependency to a productive 
livelihood. By working through these levels of service, our clients seek to gain identity, 
confidence and self esteem 

Despite our successes with pregnant addicts during the past seven years, we acknowledge a need 
to continue to refine what we refer to as a “continuum of care” for our clients. As you heard 
from Mr. Soucek, this “continuum” is the integration of drug abuse prevention, drug abuse 
treatment, health services, day care, parent training, vocational education, job placement and 
screening for domestic violence and gambling addiction for every Haymarket client. The 
continuum provides clients with a comprehensive and integrated range of treatment programs 
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which arc gender specific and culturally sensitive. Clients are encouraged to address their issues 
as they progress along the continuum of care, and are offered the opportunity to infuse faith and 
spirituality into their recovery, 

Mr. Chairman, studies have shown that great cost savings can be associated with investing 
dollars into treatment programs fur pregnant and postpartum women and their children Our 
treatment outcomes continue to show positive findings. However, as the number women we 
treat and our positive birth outcomes continue to grow, so does our waiting list for treatment. In 
addition to the savings connected to treating the mother, there are significant savings to be 
realized by delivering drug-free infants. The expense of intensive hospital care for each drug- 
exposed newborn ranges from $20,000 to $40,000 per month. The average total cost of care 
from birth to age 18 for each drug exposed child is $750,000 according to the General 
Accounting Office. The cost effectiveness of the prenatal program at Haymaricet Center is easily 
demonstrated - the cost is less than $100 a day per client. 

We at Haymarket believe that the drug abuse treatment community is doing exceptional work to 
serve clients. Utilizing federal resources, the community can continue to improve its services. 
However, to improve local and state-level services, federal policy related to prevention and 
treatment must become more coherent and better coordinated. This will enable the treatment 
community to further develop and refine the “continuum of care,” and provide better, more 
comprehensive services to vulnerable populations. 

Mr. Chairman and Members of the Subcomminee, substance abuse disorders do not discriminate 
on the basis of race, creed, ethnic origin, age, sex or socioeconomic background. It is iti^rative 
that we work to assist those who are most vulnerable to the dangers of addiction, namely 
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addicted mothers and their babies. As Congress determines the direction of federal emphasis on 
drug control policy. I urge you to recognke the value of treatment for pregnant and postpartum 
women and their children as a worthy and cost-effective investment of federal, state and local 
resources. 

Thank you for the opportunity to testify today. I wouid be happy to answer any questions. 
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ABSTRACT 

The epidemic of drug abuse has overwhelmed men, 
women and children and caused incalculable damage to an 
honoured structure in human civilization - the family. 
Moreover, during the past decade, increasing numbers of 
pregnant drug-dependent women have been presenting 
themselves to medical facilities, some to receive ongoing 
prenatal care, but others only to deliver their babies with- 
out the benefit of any medical services. The present 
chapter reviews the current . literature, as well as the 
experiences of the author, with regard to the sociomedical 
characteristics of pregnant, drug-dependent women. The 
effects of substances of abuse on pregnancy, the foetus 
and the newborn with respect to morbidity and mortality 
are presented. Recommendations for management of both 
the pregnant drug-dependent women and her child, on the 
basis of clinical research, are also outlined. Although 
overall medical advances have escalated during the past 
three decades, there is still much to learn with regard to 
the effects of drugs of abuse upon families. Moreover, 
methods of prevention and treatment still need consider- 
able study. By re-evaluating the areas of strength and 
weakness in the body of available knowledge, future 
research will be able to enhance the ability to help those 
unfortunate families that are effected by substance abuse. 


Social and medical characteristics of pregnant substance - 
dependent women that influence the intrauterine milieu 

The use of psychoactive substances has led to an ongoing and 
increasing number of individuals suffering from the chronic, relapsing 
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disease of addiction. It affects all sectors of the world population and it 
is widely recognized that millions of individuals use illicit drugs regularly. 
Many millions more are addicted to nicotine, alcohol or both. Large 
numbers of people die every day as a result of nicotine’s role in heart dis- 
ease, lung disease and cancer. The effects of alcoholism have wreaked 
incalculable damage across generations throughout societies. The epide- 
mic of drug abuse has overwhelmed men, women and children and caused 
incalculable damage to an honoured structure in human civilization - the 
family. Moreover, during the past decade, increasing numbers of preg- 
nant drug- dependent women have been presenting themselves to medical 
facilities, some to receive ongoing prenatal care, but others only to deliver 
their babies without the benefit of any medical services prenatally. 

The present chapter reviews the current literature, as well as the 
experiences of the author, with regard to the sociomedical characteristics 
of pregnant, drug-dependent women. In addition, the effects of sub- 
stances of abuse on pregnancy, the foetus and the newborn with respect 
to morbidity and mortality are presented. Recommendations for manage- 
ment of both the pregnant drug-dependent woman and her child, on the 
basis of clinical research, are also outlined. 

Because of the high incidence of polysubstance use, it is essential to 
remember the inherent difficulties involved in ascribing any individual 
perinatal effect to one specific substance. However, because of space 
limitations, the present chapter can only deal with opiates (primarily 
heroin and methadone) and the stimulant cocaine. It must be realized that 
use of the latter agents is frequently augmented by excessive use of the 
licit drugs alcohol and nicotine, both of which have been found to have 
a profound effect on pregnant women and their offspring. 

As a result of pre-existing conditions and ongoing active drug use, 
the narcotic- dependent woman frequently suffers from chronic anxiety 
and depression. Social problems such as poverty, hopelessness, involve- 
ment in an abusive relationship and alcoholism may overwhelm coping 
mechanisms. She usually lacks confidence and hope for the future, and 
has extreme difficulty with interpersonal, especially heterosexual, 
relationships. Over 80 per cent of addicted women were raised in house- 
holds marked by parental chemical abuse, 67 per cent of those women had 
been sexually assaulted, 60 per cent had been physically assaulted, and 
almost 100 per cent of the women wished that they were someone else as 
they were growing up [1]. In addition to those problems, the treatment 
and possible resolution of the superimposed addiction is complicated and 
requires understanding and patience. Addiction is a chronic, progressive, 
relapsing disease, and a smooth and rapid recovery cannot be expected. 
It should not be surprising, therefore, that the lifestyle of the pregnant 
addict has a profound influence upon her psychological, social and 
physiological well-being and that of her child and the family relation- 
ships. 
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It is well known that medical complications compromise many drug- 
involved pregnancies. The most frequently encountered complications of 
injecting drug users are listed in table 1. The human immunodeficiency 
virus (HIV) has been linked increasingly with drug use. The practices of 
sharing contaminated needles to inject heroin or cocaine, engaging in 
prostitution to buy drugs, or conducting the direct sex- for-drugs 
transaction associated with "crack” smoking have all contributed to this 
serious international health crisis. Currently, the spread of HIV disease 
is linked less to homosexual than to heterosexual transmission. Although 
the exact risk of an infected mother’s passing the disease to her offspring 
is not precisely known, it is estimated that approximately 25 to 30 per 
cent of infants exposed in this fashion will actually contract the acquired 
immunodeficiency syndrome (AIDS). AIDS prevention counselling forms 
an essential part of services that must be offered to pregnant substance - 
abusing women or women involved in close relationships with addicted 
men. In addition, recent studies have shown that the use of zidovudine 
in pregnant HIV-positive women can reduce perinatal transmission from 
25 per cent to 8 per cent. 

The drug- dependent pregnant woman may also develop anaemia as 
a result of iron and folic acid deficiency. Nutritional deficiencies 
associated with drug addiction are due largely to the lack of proper food 
intake because of inhibition of the central mechanism that controls appe- 
tite and hunger. Furthermore, toxic responses to narcotics may contribute 
to malnutrition by interfering with the absorption or utilization of 
ingested nutrients. Absorption abnormalities are common among drug 
addicts because of the high incidence of lesions of the intestine, liver and 
pancreas; malnutrition is often related to the presence of liver disease. 
Sometimes, in the chronic drug addict, peripheral neuritis due to thiamine 
depletion is seen, although a deficiency of vitamin B6, pantothenic acid 
or nicotinic acid may produce identical signs. Hypoglycaemia, vitamin B6 
deficiency, thiamine depletion or magnesium deficiency may cause 
seizures in both alcoholics and drug addicts. Hepatitis, a frequent com- 
plication of abuse of injectable drugs, is nutritionally depleting because 
it causes a loss of protein, vitamins, minerals and trace elements. Inten- 
sive dietary therapy is desirable in drug and alcohol addiction, and 
parenteral therapy may be necessary to correct fluid, mineral and vitamin 
deficits in acutely ill patients [2]. 

Cocaine is known to cause many medical complications in adult 
users. These complications may include acute myocardial infarction, 
cardiac arrhythmias, rupture of the ascending aorta, cerebrovascular 
accidents, hyperpyrexia, seizures and infections, as well as a range of 
psychiatric disorders such as dysphoric agitation [3]. Table 2 elaborates 
upon the medical complications. 
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Table 1. Medical complications of intravenous drug users 


7)pe and description 


INFECTIONS 

CARDIOVASCULAR 

GASTROINTESTINAL 

Bacterial endocarditis 

Arrhythmia 

Constipation 

Pneumonia 

Mycotic aneurysm 

Diarrhoea 

Cellulitis 

Thrombophlebitis 


Cutaneous abscesses 


MISCELLANEOUS 

Osteomyelitis 

PULMONARY 

Anaemia 

Septic arthritis 

Pulmonary oedema 

Overdose 

Sexually transmitted 

Pneumothorax 

Allergic reaction 

diseases 

Pneumomediastinum 

Pyrogenic reaction 

Tuberculosis 


Trauma 

Tetanus 

NEUROMUSCULAR 

Needle embolus 

HIV infection 

Stroke 

Amenorrhoea 

HTLV-I/HTLV-II 

Brain abscess 

Hormonal abnormalities 

infection 

Epidural or subdural 

Thrombocytopaenia 

Hepatitis A, B, C and D 

abscess 

Needle embolus 

viruses 

Anoxic encephalopathy 
Peripheral neuropathy 


IMMUNOLOGICAL 

Horner’s syndrome 


Generalized 

Mitosis 


lymphadenopathy 

Elevated serum 

HEPA’nC 


immunoglobulins 

Acute and .chronic 


False-positive serologic 

hepatitis 


tests 

Cirrhosis 


Lymphocytosis 

Increased lymphocyte 

RENAL 


subset cell numbers 

Glomerulonephritis 


Reduced responsiveness of 

Renal failure 


lymphocytes to mitogens 

Reduced natural killer ceU 
activity 


Source: Adapted from J. Lowinson, J. Ruiz and R. Millman, cds.. Substance Abuse: A 
Comprehensive Textbook (Baltimore, Maryland, Williams and Wilkins, 1992), pp. 657-674. 


In addition to the vast numbers of medical complications that preg- 
nant substance -using women are predisposed to, a number of obstetrical 
complications are seen. Table 3 outlines the most common disorders. 
Because of the lack of prenatal care, many women are more apt to devel- 
op pre- eclampsia or eclampsia. Addicted women should also be closely 
observed for postpartum haemorrhage. 
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Table 2. Medical complications seen in cocaine abusers 

Type and description 

CARDIOVASCULAR 

MISCELLANEOUS 

Myocardial infection 

Acute hepatic necrosis 

Arrhythmia 

Hyperpyrexia 

Aortic rupture 

Loss of sense of smell 

Hypertension 

Perforated nasal septum 

Cardiomyopathy 

Loss of eyebrows, eyelashes 

PULMONARY 

Sexual dysfunction 

Decreased diffusing capacity 

Motor vehicle accidents 

Pneumomediastinum 

Trauma 

Pulmonary oedema 

Sudden death 


Endocarditis 

NEUROLOGIC 

HIV infection 

Stroke 


Subarachnoid haemorrhage 

PSYCHIATRIC 

Seizures 

Psychosis 

Fungal meningitis 

Depression 

Headache 

Personality changes 

GASTROINTESTINAL 

Delusions of paranoia 

Intestinal ischaemia 


Colitis 



Source: Adapted from S. Lowinson, J. Ruii and R. Millman, eds., Substance Abuse: A 
Comprehensb'e Textbook (Baltimore, Maryland, Williams and Wilkins, 1992), pp. 657-674. 


Table 3. Obstetrical complicatioas 
associated with substance abuse 


Type and description 


Foetal wastage resulting in 
Spontaneous abortion 
Intrauterine death 
Amnionitis 
Chorioamnionitis 
Gestational diabetes 

Premature rupture of membranes and septicaemia 
Placental disorders 
Abruption 
Infarction 
Insufficiency 

Foetal growth retardation 

Premature labour with or without breech presentation 
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In addition to the many potential medical and obstetrical problems, 
the lifestyle of the addict is also detrimental to herself, her family, and to 
society. To meet the high cost of maintaining a drug habit, the pregnant 
drug-dependent woman must often indulge in robbery, forgery, the sale 
of drugs and prostitution. Because most of her day is consumed by the 
two activities of either obtaining drugs or using drugs, she spends most of 
her time unable to function in the usual activities of daily living. The 
opiate addict will have intermittent periods of normal alertness and well- 
being, but for most of the day she will either be "high" or "sick". The 
"high", or euphoric state, will keep her sedated or tranquillized, absorbed 
in herself, and incapable of fulfilling responsibilities. The "sick" stage, or 
the state during which she is going through abstinence, generally is char- 
acterized by craving for narcotics accompanied by malaise, nausea, 
lachrymation, perspiration, tremors, vomiting, diarrhoea and cramps. As 
a result of such a lifestyle and because she may fear calling attention to 
her drug habit, the pregnant addict often does not seek prenatal care. 
There may be no experiences of prenatal care, either in a hospital setting 
or in the office of a private physician. The woman may be unmarried and 
have venereal disease. Tattoos or self-scarring of the forearm to disguise 
needle marks may be evident. Due to the diminished pain perception 
when smoking while "high", burns of the fingertips and cigarette burns of 
the clothes may be found. The use of poorly cleaned needles or shared 
needles predisposes the women to serum hepatitis, and jaundiced skin or 
sclera may be evident. 

Examination of her personal history may reveal several other aspects 
of the pregnant heroin addict’s life. She may have several other children 
who are currently not living with her but with a relative, or who have 
been placed in care. Drug- dependent women frequently are intelligent, 
although in a Philadelphia survey the average level of high school 
achievement was the eleventh grade [IJ. Housing situations frequently are 
chaotic, and plans for the impending birth of the child often have not 
been considered. 

Therefore, when assessing the impact of addiction on the pregnant 
woman, one must put into perspective the milieu within which she must 
survive. The cycle of addiction not only includes illicit and licit drug use, 
but also medical and obstetrical complications, family dysfunction, 
psychiatric disorders, physical and sexual abuse, social issues, legal 
problems and educational deficits, followed by employment failure and 
economic loss. Figure I further elaborates on the tragic problems that 
drug-affected families encounter. 

In the United States, alcohol and illicit drug use is frequently 
associated with tragic fatalities, drownings, suicides, assaults, rape, 
manslaughter charges and murders. The above stressors have tremendous 
impact on family integrity. 




Figure I. Drug-affected families 
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Source: National Training Center, Foundation for Children with AIDS, Boston, Massachusetts, United States of America. 
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Impact of maternal substance abuse on foetal welfare 

Because of the obvious lack of quality control seen in street drugs, 
the pregnant woman frequently may experience repeated episodes of 
withdrawal and overdose. Maternal narcotic withdrawal has been associ- 
ated with the occurrence of stillbirth [4], Severe withdrawal is associated 
with increased muscular activity, thereby increasing the metabolic rate 
and oxygen consumption in the pregnant woman. During maternal with- 
drawal, foetal activity also increases, and the oxygen needs of the foetus 
can be assumed to increase. The oxygen reserve in the intervillous space 
of the placenta may not be able to supply the extra oxygen needed by the 
foetus. During labour, contractions further compromise the blood flow 
through the uterus. If labour coincides with abstinence symptoms in the 
mother, the increased oxygen needs of the withdrawing foetus coincide 
with a period of variable uterine blood flow, leading to foetal hypoxia and 
possibly foetal death. As the foetus grows older, its metabolic rate and 
oxygen consumption increase; therefore, a pregnant woman undergoing 
severe abstinence symptoms during the latter part of pregnancy could be 
less likely to supply the withdrawing foetus with the oxygen it needs than 
would an addict in the first trimester of pregnancy [4]. Many other 
effects upon the foetus exposed to narcotics include: acute infection, 
intrauterine growth retardation and congenital anomalies. A more 
extensive description of these effects is found in reviews by Finnegan and 
Kandall [5]. 

Various parameters to assess foetal welfare have been studied in the 
drug-abusing pregnant woman, including: content of amniotic fluid, 
prostaglandins, corticosteroid production, oestriol excretion, heat-stable 
alkaline phosphatase enzyme levek, liver function studies, serum 
immunoglobulin M levels and lecithin/sphingomyelin ratios in amniotic 
fluid. In comparing the content of amniotic fluid prostaglandins with that 
of normal, diabetic and drug -abuse- associated human pregnancies, Singh 
and Zuspan [6] did not find any significant differences; however, variable 
effects have been reported concerning the other parameters [5]. 

The low molecular weight and high solubility of cocaine in both 
water and lipids allows this drug to cross the placenta easily and enter 
foetal compartments. This transplacental passage is enhanced with intra- 
venous or freebase use of cocaine. In addition, the relatively low pH of 
foetal blood (cocaine is a weakbase) and the low foetal level of plasma 
esterases, which usually metabolize this drug, may lead to accumulation 
of cocaine in the foetus. Furthermore, the "binge” pattern commonly 
associated with cocaine use may lead to even higher levels of cocaine in 
the foetus. Transfer of cocaine appears to be greater in the first and third 
trimesters of pregnancy. Because cocaine has such potent vasoconstrictive 
properties, the constriction of uterine, placental and umbilical vessels may 
retard somewhat the transfer of cocaine from mother to foetus. A 
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deleterious effect of this vasoconstriction, however, is a concomitant 
foetal deprivation of essential gas and nutrient exchange resulting in 
foetal hypoxia [7]. In addition to an acute hypoxic insult, cocaine use of 
long duration may produce a chronic decrease in transplacental nutrient 
and oxygen flow, leading to intrauterine growth retardation. Although 
the relationship of cocaine use to congenital malformations is still contro- 
versial, a decrease in foetal blood supply during critical periods of 
morphogenesis and growth may result in organ malformations [8-13]. 

Studies in sheep have also shown that maternal cocaine adminis- 
tration results in a dose -dependent catecholamine -mediated increase in 
maternal blood pressure and a decrease in uterine blood flow, with a sig- 
nificant reduction in uterine blood flow for at least 15 minutes [14, 15]. 
The. course of labour may also be affected by maternal cocaine use. 
Intravenous administration of a local aesthetic such as cocaine may cause 
a direct increase in uterine muscle tone. "Crack" also appears to directly 
increase uterine contractility and may thus precipitate the onset of 
premature labour. Higher rates of early pregnancy losses and third - 
trimester placental abruptions appear to be major complications of mater- 
nal cocaine use. Several investigators have reported increased stillbirth 
rates among cocaine -using women [11,16,17,18]. It is currently postulated 
that increased levels of catecholamines, increased blood pressure and 
increased body temperature all may play aetiologic roles in early foetal 
loss and later abruptio placentae. Wang and Schnoll [19] have suggested 
that cocaine-induced down -regulation of placental beta-adrenergic 
receptor sites may be linked with release of endogenous opiate peptides. 

With regard to the teratogenic potential of cocaine in humans, there 
are conflicting results in the literature. Animal studies have helped to 
provide some answers regarding the effects of cocaine by controlling 
many of the confounding variables found in the human literature. The 
animal studies, like the human literature, has produced evidence of 
growth retardation, placental abruption, cerebral infarctions, increased 
prenatal and postnatal mortality, limb/digit reductions and eye anomalies. 
But like the human literature, the teratogenic risk seems low in animal 
models, and seems to require high doses and individual susceptibility [20]. 

The potential teratogenic effects of cocaine have been extensively 
reviewed, and a meta-analysis has been published by Lutiger and others 
[21]. Koren proposes a hypothesis regarding maternal- foetal toxicology 
of cocaine [22]. It is based on his analysis of published data and 
experimental laboratory evidence. Cocaine is used by pregnant women in 
two distinct modes. The social cocaine users consume cocaine as part of 
a mixed socio-economic class, maintain reasonable medical care, and tend 
to discontinue cocaine use once pregnancy is detected. There is no 
evidence that this mode of exposure increases the reproductive risk of 
such pregnancies in terms of either perinatal complications, 
dysmorphology or neurobehavioural development [23]. Addicted women 
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use cocaine throughout pregnancy and, in addition to cocaine, they have 
clustering of other reproductive risk factors, some of which include 
cigarette smoking, alcohol consumption, tendency to belong to low socio- 
economic classes, shorter education, poor prenatal and medical care, use 
of other drugs of abuse, young age, single parenthood and sexually trans- 
mitted diseases. Analysis of all available studies conducted with this 
population suggests that cocaine is not a major human teratogen, and that 
most children are likely to be normal both morphologically and neuro- 
developmentally. However, it has been hypothesized that there is a 
subgroup of foetuses susceptible to the adverse effects of cocaine because 
of the following: variability in maternal pharmacokinetics of cocaine; 
variability in placental transfer of cocaine; variability in placental- 
vascular response to cocaine; and foetal pharmacodynamic variability. 


Infant morbidity 

Because of the extremely high risk environment from which the 
pregnant drug-dependent woman comes, her infant is predisposed to a 
host of neonatal problems. In heroin -dependent women, a significant part 
of the medical complications seen in their neonates is due to low birth 
weight and prematurity. Therefore, such conditions as asphyxia neo- 
natorum, intracranial haemorrhage, hyaline membrane disease, intrauter- 
ine growth retardation, hypoglycaemia, hypocalcaemia, septicaemia and 
hyperbilirubinaemia may be commonly seen in opiate-exposed, low- 
birth -weight babies. Because infants born to women who receive 
methadone maintenance are more apt to have higher birth weights and a 
decreased incidence of premature birth, medical complications generally 
reflect: 

(a) The amount of prenatal care that the mother has received; 

(h) Whether she has suffered any particular obstetrical or medical 
complications, including toxaemia of pregnancy, hypertension or infec- 
tion; 

(c) Most importantly, multiple drug use that may produce an 
unstable intrauterine milieu complicated by withdrawal and overdose. 

The last -mentioned situation is extremely hazardous, since it predisposes 
the neonate to meconium staining and subsequent aspiration pneumonia, 
which may cause significant morbidity and increased mortality (24). 

Although many reports expound on the detrimental effects of cocaine 
on infant morbidity, many have not been substantiated by repeated 
studies. Assessments of the organic impact of cocaine on human preg- 
nancy have not always considered confounding drug -use -associated 
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variables such as poverty, hopelessness, inadequate prenatal and postnatal 
care, deficient nutrition, varying types of cocaine use, multiple drug use, 
sexually transmitted diseases and the possible presence of toxic adulterants 
that are mixed with or used to process cocaine. 

Consistent findings include the impact of maternal morbidity upon 
the neonate (i.e. infections), impaired growth, smaller head circumference 
and prematurity. Inconsistent findings include the occurrence of con- 
genital abnormalities and abnormal neurobehaviour. Transient findings 
include electroencephalographic abnormalities [25] and tortuous iris 
vasculature in the eye grounds [26]. Additional reports concerning infant 
morbidity related to cocaine are elaborated elsewhere [27-33]. 

Narcotic abstinence contributes considerably to neonatal morbidity. 
However, not all infants born to drug-dependent mothers show with- 
drawal symptomatology. Several investigators have reported that between 
60 and 90 per cent of infants show symptoms [34-36]. Because the bio- 
chemical and physiologic processes governing withdrawal are still poorly 
understood, and because of polydrug abuse, erratic drug- taking, and 
vague and inaccurate maternal histories, it is not surprising to find 
varying descriptions and experiences in reports from different centres. 

Neonatal narcotic abstinence syndrome is described as a generalized 
disorder characterized by signs and symptoms of hyperirritability of the 
central nervous system, gastrointestinal dysfunction, respiratory distress 
and vague autonomic symptoms that include yawning, sneezing, mottling 
and fever [37-39]. These infants initially develop mild high-frequency, 
low-amplitude tremors that progress in severity. A high-pitched cry, 
increased muscle tone, irritability, increased deep tendon reflexes and an 
exaggerated Moro reflex are all characteristic of this syndrome. The 
rooting reflex is increased and sucking of fists or thumbs is common, yet 
when feedings are administered the infants have extreme difficulty and 
regurgitate frequently. The feeding difficulty occurs because of an 
uncoordinated and ineffectual sucking reflex. The infants may develop 
loose stools and therefore are susceptible to dehydration and electrolyte 
imbalance. Time of onset of symptoms is variable. Once the infant is 
delivered, serum and tissue levels of the drugs used by the mother begin 
to fall. The newborn infant continues to metabolize and excrete the drug, 
and withdrawal or abstinence signs occur when critically low tissue levels 
have been reached. 

Because of the variation in time of onset and in degree of severity, 
a spectrum of abstinence patterns may be observed. Withdrawal may be 
mild and transient, delayed in onset or characterized by a stepwise 
increase in severity. It may be intermittently present, or have a biphasic 
course that includes acute neonatal withdrawal followed by improvement 
and then an exacerbation of acute withdrawal [40]. 

More severe withdrawal seems to occur in infants whose mothers 
have taken large amounts of drugs for a long time. Usually, the closer to 
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delivery a mother takes a narcotic, the greater the delay in the onset of 
withdrawal and the more severe the symptoms in her baby. As noted, the 
maturity of the infant’s own metabolic and excretory mechanisms plays 
an important role after delivery. Because of the variable severity of the 
withdrawal, the duration of symptoms may be anywhere from six days to 
eight weeks. Although the infants are discharged from the hospital after 
drug therapy is stopped, their symptoms or irritability may persist for 
more than three to four months [41], 

The final impact of prenatal drug exposure has many ramifications 
when the pharmacologic agents are complemented by the severity of the 
various above-mentioned maternal complications and the environment 
into which the infant is born. Without comprehensive services to mother, 
infant and family, some or many of the problems illustrated in figure II 
may occur. 


Infant mortality 

Among the major causes of infant mortality in drug-exposed infants 
are low birth weight, prematurity, birth defects, sudden infant death syn- 
drome (SIDS), or cot- death, and child abuse. Given the increase in 
obstetrical and medical complications, the lack of prenatal care, and the 
increase in low -birth -weight infants, it is not surprising to find that the 
mortality rate in infants born to drug-dependent women is markedly 
increased. With the advent of newer techniques for the care of sick new- 
born infants, however, mortality rates in the 1980s decreased markedly. 
It has been shown that mortality can be reduced if prenatal care and 
comprehensive substance abuse services are provided for pregnant 
substance -abusing women [42]. 

SIDS is defined as the sudden and unexpected death of an infant 
between one week and one year of age, whose death remains unexplained 
after a complete autopsy examination, full history and death site investi- 
gation. Compared with an incidence of approximately 1.5 per 1,000 live 
births in the general population, a number of studies have found increased 
rates of SIDS in opiate -exposed infants [43-48]. It is critical to remember 
that other high-risk factors for SIDS such as low socio-economic status, 
low birth weight, young maternal age, black ethnic background and 
maternal smoking are all overrepresented in the drug- using group. The 
most extensive study has been done by Kandall and others [49], who 
studied SIDS rates in 1.21 million births in New York City from 1979 to 
1989. Maternal opiate use increased the risk of SIDS about sixfold; after 
control for high-risk variables, the risk of SIDS was still three to four 
times that of the general population. An extensive review of maternal 
drug use and subsequent SIDS has been published recently by Kandall and 
Gaines [50]. 
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Previous maternal and paternal physical and sexual abuse as children, 
the lack of being patented themselves, the continued use of psychoactive 
agents, the concomitant occurrence of physical and medical illness with 
irritability and lack of responsiveness by the baby, all create the potential 
for abuse by drug-using mothers of the drug-exposed infant. Since child 
abuse is a preventable phenomenon, professionals in the field of substance 
abuse and paediatrics must be aware of its potential occurrence and 
provide appropriate assessments of the family and psychological support 
systems to protect the infant at risk. 


Behaviour of drug-exposed infants in the neonatal period 

Neurobehavioural adaptation in neonates born to narcotic - dependent 
mothers has been studied by several investigators [51-54]. The Brazelton 
Neonatal Assessment Scale has been used extensively for evaluating 
newborn behaviour. This instrument assesses habituation to stimuli such 
as the light and bell, responsivity to animate and inanimate stimuli (face, 
voice, bell, rattle), state (sleep, alertness, crying) and the requirements of 
state change (irritability, consolability), and neurologic and motor 
development. Soule and others [53) found that methadone-exposed babies 
were restless, tended to be in a neurologically irritable condition, cried 
more often and were state-labile. The infants were also more tremulous 
and hypertonic, and manifested less motor maturity than did the control 
group. In addition, although quite available and responsive auditorially, 
the methadone-exposed subjects responded poorly to visual stimuli. 
These babies seemed to be uncomfortable when opening their eyes and 
attempting to focus (pupil size was within normal limits). 

Strauss and others [54] also studied the behaviour of narcotic-exposed 
newborns and non-drug-exposed controls in the first two days of life 
using the Brazelton Scale. In addition to the classic signs of narcotic 
abstinence, the narcotic -exposed infants were less able to be maintained 
in an alert state and to orient to auditory and visual stimuli, signs that 
were most pronounced at 48 hours of age. Drug-exposed infants were as 
capable of self- quieting and responding to soothing intervention as 
normal neonates, although they were substantially more irritable. These 
findings have substantial implications for caregivers’ perceptions of 
infants, and thus may have long-term impact on the development of 
infant-caregiver interaction patterns. These implications have been 
further developed by Kaltenbach, Graziani and Finnegan [55], who found 
that infants born to methadone- maintained women showed deficiencies 
in their attention and social responsiveness during the first few days of 
life; these abnormalities persisted during the infants’ course of abstinence 
and treatment. Fitzgerald and others [56] found that the interaction of 
drug-dependent mothers and their infants showed abnormalities on 
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measures of social engagement. This dyadic interaction was explained by 
less maternal affection and attachment as well as by infant behaviour 
impeding social involvement. Many of the interactive abnormalities nor- 
malized by four months of age, but the need for parenting training is 
obvious. 

Studies reporting effects of cocaine on behaviour are variable, and 
perhaps reflect a dose-response effect as speculated by Hutchings [57], 
There appears to be no observable effect at low doses on neonatal 
behaviour [58]. Higher doses may be associated with symptoms of hyper- 
arousal (i.e. tremulousness, irritability) during the early neonatal 
period [59-62]. It has been suggested that these symptoms are more likely 
the result of persistent, pharmacologically active levels of cocaine in the 
newborn central nervous system, and do not represent a cocaine 
withdrawal syndrome. Studies using the Brazelton Neurobehavioral Scale 
in cocaine-exposed infants are very inconsistent [59, 62-65]. It can be 
concluded that even though behavioural effects of prenatal cocaine 
exposure are biologically plausible by direct or indirect mechanisms, 
currently available research is limited by methodological weaknesses, and 
no independent effects are credibly established [62]. 

From the foregoing, it may be seen that the physical and behavioural 
response of the drug-exposed infant can have a destabilizing effect on the 
family. Stresses encountered in dealing with a difficult, irritable, non- 
responsive, poor- feeding, non-sleeping baby cannot only have an effect 
upon parent- child attachment, but also an adverse effect on the parents’ 
relationship. Figure III shows how the sense of security of the infant can 
be disrupted with the potential for an adverse behavioural outcome if 
maternal lifestyle is influenced by addiction. With the above postnatal 
maternal- infant dyadic interactions, appropriate assessments and inter- 
ventions must be provided for both mother and child. 


Interventions to improve stability and perinatal outcomes 

Appropriate interventions for the substance-abusing family have 
been researched and utilized by many throughout the world [66-69], The 
essentials are the combination of traditional substance abuse counselling 
with primary health care, mental health services and prevention, assess- 
ment and treatment of HIV disease. Table 4 lists the schema of services 
that have been recommended [67]. Medications for addictive diseases 
have been used, and more are expected to become readily available as a 
result of ongoing research. Methadone for opiate dependence has been 
highly researched and its efficacy substantiated. However, for opiate- 
addicted patients in general and for pregnant women in particular, there 
are many prejudices concerning the use of this safe and efficacious medi- 
cation. Most of those attitudes stem from a lack of knowledge concerning 
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the pharmacology and the appropriate prescribing instructions for 
methadone. Specifics concerning treatment of opiate dependent pregnant 
women have been described elsewhere [5, 69]. 

Research has shown that a significant number of women who have 
enrolled in comprehensive treatment services during pregnancy can be 
rehabilitated, and that maternal and infant morbidity can be reduced. 
When maternal medical and obstetrical complications are treated, a similar 
outcome has been seen in drug-dependent mothers as in drug- free 
mothers of the same socio-economic and ethnic class. Moreover, the inci- 
dence of low-birth- weight infants can be reduced from nearly 50 per cent 
to less than 20 per cent, which is a significant reduction in terms of neo- 
natal morbidity, mortality and medical costs. 

Addiction must be recognized as a chronic, relapsing disease. 
Because each addicted woman is different from all others, treatment plans 
should be individualized. Comprehensive services must include high-risk 
prenatal care, and clinics must be staffed by obstetricians specifically 
trained in the field of addiction and high-risk pregnancy. Additional 
treatment modalities should include individual, group and family therapy. 

For maximum recovery rates, dedicated clinicians who realize the 
need to coordinate such services for addicted women are needed. Since 
the medical needs of these women are so overwhelming, a perinatologist, 
in conjunction with a neonatologist and psychiatrist, should lead the team 
of professionals necessary to encompass, in addition to the physiological 
and psychological effects of substance abuse, the tremendous sociological 
issues that exist. Women will not recover if their co- morbidity issues are 
not identified and treated. 

The families of drug-addicted women have higher levels of conflict 
and physical violence and lower levels of cohesion. Treatment must 
therefore respond to each of the medical and social variables that compli- 
cate addiction issues and recovery. The women have problems associated 
with support issues, food, access to housing and day care, all of which are 
clearly overwhelming to the recovering female addict. Relapse is im- 
minent when daily survival is at risk. 

AIDS prevention, counselling and testing, as well as educational ser- 
vices in the form of prenatal and parenting classes, must be available. 
Services should be aimed at eliminating drug use, developing personal 
resources, improving family and interpersonal relationships, reducing and 
eliminating socially destructive behaviour and facilitating maximum 
obtainable adaptation for new parents within their environment. 

In spite of the definition of specific intervention strategies for the 
substance -abusing woman and her family, as well as those used for 
similarly troubled individuals, the required services have not been 
available, understood or adequately supported. Negative attitudes exist 
about maternal drug abuse. Many professionals who could provide 
appropriate services refuse to do so, and others lack adequate training in 
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the identification of substance-abusing individuals and the effects of drug 
abuse on pregnancy and the family. As a result of the lack of provision 
of such services for drug -abusing families, the escalation of the numbers 
of individuals and families affected has been dramatic. With 
intergenerational transmission of the disease of addiction, perinatal 
transfer of HIV and other infectious diseases, as well as perinatal 
complications, families are being devastated throughout the world. 

Drug abuse is not a new phenomenon. It has existed for centuries, 
and in the last three decades it has reached epidemic proportions. While 
overall medical progress has been great during this time, there has been 
a failure to give appropriate attention to resources for research, treatment 
and education concerning the effects of drug abuse and potential inter- 
vention strategies. The result has been the devastation of families suffer- 
ing from drug abuse and the associated adverse effects on society. The 
devastation has reached uncontrollable heights, and many children and 
their families are suffering today because of the unwillingness of society 
to act with urgency in the past. There must be an end to the physical, 
psychological and sociological disabilities that have resulted from the 
neglect of issues confronted by families affected by substance abuse. In 
1994, the International Year of the Family, the people of all nations must 
stand united to avoid the further destruction of the fibre that holds 
society together - the family. 
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Pregnancy, Drugs, and the Perils of Prosecution 


WENDY K. MARINER, LEONARD H. GLANTZ, 
GEORGE J. ANNAS 


tn war on drugs an offensive has been launched 
against pregnant women who use drugs. Over the past 
four years, prosecuting attorneys have been indicting 
women who use drugs while preg;nant. In South Caro> 
Hna alone, eighteen women who all^edly took drugs 
during f^gnancy were indicted last stimmer for crimi- 
nal neglect of a child or distribution of drugs to a minors 
In the only successful prosecution so far, Jennifer jetfinson 
was convicted in Florida fordetiveringillegal drugs toa 
minor via ti« umbilical cord in the memtent after her 
child was bom and bef<H« the cord was damped.^ No 
one seriously maintains dtat the transitory ^'delivery" 
was the conduct on trial. Rather, the crime was the 
mother's use of illegal drugs during pregnancy. But the 
indictment contorted the statute's prohibition against 
drug "delivery" to characterize as criminal tine kind of 
conduct that could not have been considered within its 
scope by the enacting legislature. 

No new taw had been passed making I ta special crimi - 
nal offense to use drugs during pregnancy. Rather, the 
prosecutions have bc«n based on obviously strained 
interpretations of existing law, such as child endanger- 
ment or delivery of drugs to a minor. Since both drug 
use and criminal laws prohibiting sale, distribution, or 
possession of drugs have been with us for decades, why 
should prosecuting attorneys be searching the statute 
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boc^ today for creative ways to fwosecute pregnarrt 
women who usedrugs? Theanswer may Hein a peculiar 
ctmfluence of changing attitudes towards pregnancy 
and drug use. Public attitudes are pro-natalist in the 
broad senseof supporting efforts toovercome infertility 
and to have children.^ Advances in mediol technolc^ 
have produced new methods for detecting and some- 
times correcting fetal abnormalities,^ which enables us 
to think of fetuses as "patients" separately from their 
mothers. Public health studies have found that pregnant 
wewnen can have a positive impact on the outeome of 
their pregnancies through prenatal care, improved nu- 
trition, and the avoidance of teratogenic or toxic sub- 
stances like alcohol and drugs. This had led to a close 
scrutiny of the behavior of pregnant women. Finally, the 
war on illegal drugs announced by the Reagan Admini- 
stration has spurred intense publicity about the dangers 
of drug use and has tended to legitimize virtually any 
action to suppress drugs.* Indeed, the civil liberties of 
individuals are often seen asa hindrance to winning the 
"war." Media reports of increases in the number of 
infants bom with traces of drugs in their systems have 
linked the honors of drugs with our concern for healthy 
babies. 

The influence of changing knowledge and values has 
led us to see the mother as responsible for many ills that 
befall her newborn. If she did not receive prenatal care, 
ate poorly, drank too much, or took drugs, she is as- 
sumed to be the cause of any injury to the baby — she is 
a bad mother. It is easy to feel outrage at behavior that 
seems avoidable and that risks injury to a newborn. So 
it is understandable that many have argued for control- 
ling women to protect a fetus.* Few would aigue that a 
pregnant woman has no moral responsibility to her 
developing fetus. However, violation of this moral 
responsibility not to harm is being transformed into a 
punishable crime. 

Prosecuting women for prenatal drug use offers im- 
mediate and visible action against an identifiable "wrong- 
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doer." It IS always a news story. Unable to make 
significant inroads against drug traffickers, prosecutors 
can appear to take a strong stand against illegal drugs 
and for protecting children. The alternatives — interoepting 
the drug supply, finding effective treatment for drug 
dependency, and providing drug treatment programs — 
are tedious, expensive, and rarely newswo^y. 

No one really disagrees duit drug use, among other 
things, risks jeopardizing fetal health, and that, ideally, 
such drug use should be eliminated. The question is 
who should be responsible for, and who will be effective 
in, taking steps to protect fetal healdt — the public health 


community or the criminal justice system? 

This artide examines the assumptions that underlie 
currentprosecutionsof pregnant women whousedrugs. 
It argues that die professed goals of such prosecutions 
cannot be achieved through the criminal law. The 
offense that pregnant women are thought to commit 
cannot be dehned in terms of any intelligible duty en> 
forceable by the oiminal law. Prosecuting pregnant 
women for drag use is unlikely to alter the spread of 
drags or the health prospects of children. Instead, it is 
likely to threaten the ri^ts of women as autonomous 
individuals and, ultimately, the future of their children. 


The Goal of Prosecution 


Most prosecutors argue that their actions are not in> 
tended to punish women. For example, one prosecutor 
was reported to say, ''We are not really interested in 
convicting women and sending them to jail. We're just 
interested in getting them to stop using drugs before 
they do something horrible to their babies."’ If the goal 
is to stop drug use, there is no need to resort to rationali- 
zations about protecting the fetus in order to prosecute. 
In virtually all states, the manufacture, delivery, or 
possession of controlled subsunces (illicit drugs) is al- 
ready a criminal offense.* This applies to everyone, not 
just pregnant women. Women are not immurw from 
prosecution for these crimes merely because they are 
pregnant. Few pregnant women, however,are involved 
in drug trafficking. At most they might be guilty of 
illegal drug possession. Yet because they are not ordi- 
narily discovered until their children are bom and drug 
metabolites are fouixl in the newbom's S)^tem, there is 
not likely to be proof sufficient to permit a conviction for 
the offense of possession. Thus, as a practical matter, 
pregnant women are not likely to be successfully prose- 
cuted for drug possession. 

Drug use, by itself, is not ordinarily a criminal of- 
fense,* largely because of the difficulty of proof and 
because offenders can ordinarily be charged with pos- 
session. Moreover, if drug use results in harm toanother 
person, such as an assault, the undesirable behavior is 
ordinarily proscribed by another criminal statute, such 
as that making assault a criminal offense. In such cases, 
however, the prosecution is limited to the crime of 
assault, independent of drug use. Thus, drug use that 
results in harm to a fetus cannot be prosecuted unless 
either drug use alone or harm to the fetus by itself is an 


independent crime. If neither is punishable as a crime, 
theirco-existenceshouldnotconstitutea crime. If drug 
use alone is not a oiminal offense, then what is being 
punished is the status of being pregnant.’^ This makes 
pregnancy a necessary element of a remarkable new 
criminal offense: pregnancy by a drug-dependent per- 
s(m, or drug use by a pregnant woman." 

There are ii\stances in which two la wful activities con- 
stitute an offense when combined. Driving while intoxi- 
cated Is toe most obvious example. Yet this offense does 
not automatically justify crimirtalizing the combination 
pregnancy and drug use. It is not the act of drinking 


To convert pregnancy into a symbol of 
woman as threat is likely to transform 
pregnant women from nurturers 
into suspects. 


that offends but the condition of intoxication that pre- 
cludes toe driver from safely managing a vehicle. After 
aU,motorvehiclesare inherently dangerousobjects. It is 
for this reason that driving itself is regulated. Driving is 
rK>l permitted without a license, obtainable only upon 
denrx^nstraHon of at least a minimal level of competence 
and ^ill. Pregnancy, in contrast, is not deemed a 
privilege for which licensure is required.” Pregnancy is 
acondition, notan activity, and while it poses some risks 
to the pregnant women, it is not inherently dangerous to 
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oihers. Prosecutions for drug use during pregnancy 
appear to enforce an implied license, one that stipulates 
the conduct required of those granted the privilege of 
pregnancy. Yet pregnancy is unlike driving in more 
fundamental ways. Pregnancy is symbolic of the con- 
tinuation of the human race. For individuals, it is, 
ideally, a time of joy, of preparing for an expanded 
family. It involves nurturing and growth. To oonvert it 
into a symbol of woman as threat is likely to profoundly 
affect the way society views women in general and to 
transform pregnant women from nurturers into sus- 


pects. 

The justifications for wanting to stop pregnant women 
from taking drugs have to do with preventing harm to 
the fetus and insuring the birth of a health baby. This 
raises several questions. What is the harm to be pre 
vented? What acts or omissions cause the harm? What 
kind of duty cana pregnant woman have to prevent the 
harm? Can the duty be enforced and the harm pre- 
vented by prosecutingpregnantwomenunderthe crimi- 
nal law? 


Duty 


Criminal prosecutionsof women'sconductduring preg- 
nancy assume that women have a special duty to the 
fetus.'^ But precisely what is this duty? And what 
qualifiesas a violation of the duty? General discussions 
of die subject appear to assume that women have a legal 
duty not to harm the fetus. (In this article, we discuss 
only duties arising in existing law, not moral obligations 
that may exist in the absence of any legal duty. 

One of the truisms of criminal law is that it exists to 
prevent harm. What is the harm to be prevented in the 
case of pregnant women who use drugs? The most 
extreme case of harm would be the death of the fetus. 
Criminal law governing killing a fetus is already in 
place. In most states, homicide can be committed against 
the fetus, but only if it dies after live birth. A few slates 
have made feticide a crime if someone other than the 
mother intentionally kills the fetus. Convictions have 
been sustained in cases of brutal attacks upon the woman, 
often by men who specifically intended to kill the fetus. 


The duty to prevent risk to the fetus 
amounts to imposing on a pregnant 
woman a state-defined standard 
of care for her own body. 


Unintentional or ne^igent killing of a fetus by one 
unaware of the pregnancy, however, is not even man- 
slaughter in most states.'^ There are good reasons why 
the criminal law has treated feticide differently from 
homicide. The harm ordinarily sought to be prevented 


is that directed against the pregnant women herself. 
Ascribing legal personhood to fetuses for purposes of 
applying homicide laws would unnecessarily subject 
most stillbirths to oriminal investigation. It could also 
create two independent rights-holders within the body 
of one pregnant woman — the woman and tiie fetus— witii 
«>ntroveisial implications for both criminal and civil 
law that society has not yet agreed on and is not likely 
soon to accept. 

Even so, one might argue that a woman has a duty not 
to cause the death of her fetus.‘‘ If the duty is to 
guarantee the fetus's survival to live birth, then no harm 
occurs when the baby is bom alive. It should be evident 
that there is no general duty to guarantee survival to 
birth. However, women have b^n prosecuted when 
their babies have been bom alive. So death is not the 
harm — or at least not the only harm — being targeted. 

In the absence of fetal death or stillbirth, the harm 
might be any physical or developmental damage that 
the living child suffers. If so the duty is to guarantee the 
child optimal or at least normal mental and physical 
health. Or it might be the seemingly lesser duty of 
preventing avoidable injury. But this is not a duty 
imposed generally on pregnantwomen. And with good 
reason. First, before the state can accuse one of a 
criminal offense, it must define the crime in an under- 
standable way. How would we define the degree of 
health or well-being that a woman should ha ve a duty to 
produce? How would we define the degree of health or 
well-being that a woman should not adversely affect? 

Second, there is the problem of determining the cause 
of any harm. The physical and mental status of a child 
is affected by a multitude of actors, some genetic, some 
gestational, some perinatal, some environmental in the 
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postnatal period, many unknown.'^ Many of these lie 
outside a woman's control, such as her genetic contribu- 
tion to the child or her exposure to rubella or toxic air 
pollutants. How is the state or anyone else to know 
whether and when a crime has been committed? Must 
every birth with an Apgar score of less than 10 be 
investigated? There is no general duty to produce a 
perfect or even a healthy or “nonnar' diild. Thus, this 
caiuu}t be the duty that pregnant women are said to 
violate. Moreover, any general duty to perform or 
reh-ain from specific acts that harm the fetus in some 
clearly identifiable way would be derivative of a more 
general duty not to harm the fetus.*' 

Interestingly, few prosecutions of drug-using women 
have demonstrated that a drug actually caused harm to 
a newborn. The offense that is prosecuted is not the 
materialization of harm at birth. It is the conduct that 
exposes the child to risk. This conduct takes place 
during pregnancy, not after birth." This suggests that it 
is not enough to avoid harm. The duty implied is really 
a duty to prevent any risJc of harm. Since the fetus is 
integrally connected to the pregnant woman, prevent- 


ing risks of harm to the fetus requires caring for the 
woman's body or at least preventing harm to her. Thus, 
the woman's duty to the fetus is necessarily a duty to 
protect her own body, for she cannot take proper care of 
the fetus unless she cares properly for hCT own body. 
'This duty to p>revent risk to the fetus amounts to impos- 
ing on a pregnant woman a state-defined standard of 
care for her own body, or conduct toward herself. It is 
n<^worthy that while the state justifies its prosecutions 
on the basis of its interest in protecting the fetus, it does 
not undertake any duty to ensure the necessary care for 
the woman's body. Instead, it imposes that duty on the 
pregnant woman. 

The Johnson Controls case“ now before the United 
States Supreme Court will decide whether a comp>any 
can impxMe controls on women employees to p)rotect a 
future fetus — excluding those with^t p>roof of sterility 
from higher-paying jobs that expx>se them to lead. If 
criminal prosecutions are acceptable, it would follow 
that not only may employers impose such controls, they 
must do so, and women must abide by them. 


Causation 


The evidence that drug use harms the fetus is suggestive 
but problematic as a basis for criminal offense. The 
harmful effects of heroin and alcohol when taken fre- 
quently in very large quantities are well known. Yet a 
surprising number of children of substance abusers 
escape damage. For example, the Public Health Services 
has estimated that 86 percent of women drink at least 
once during pregnancy, with 20 to 35 percent drinking 
regularly.^* Mostoftheirchildrenarebomquitehealthy. 
Alcohol appears to be teratogenic only if used on a few 
specific days of gestation.^ Different substances have 
different effects on the fetus at different times during 
pregnancy. For example, significant damage to organs 
generally occurs early in pregnancy; birth weight prob- 
lems happen later; there is still uncertainty about when 
brain damage can occur. Given the difficulties in esti- 
mating gestation in general, how are we to know whether 
a particular substance caused a particular harm in one 
infant? 

The evidence with respect to cocaine use is still being 
accumulated. Women who use cocaine have newborns 
with low birth weight (5.5 pounds or less), reduced head 
circumference, some congenital malformations, and an 


increased risk of premature birth and of abruptio placen- 
tae resulting in stillbirth.^ However, cocaine's precise 
contribution to these and other risks renuins uncertain 
and under study. The effect of occasional as opposed to 
regular heavy use is unclear. Studies indicate that the 
health of women who used cocaine during pregnancy is 
often impaired by other factors, such as poor nutrition 
and the use of alcohol, cigarettes, marijuana, and other 
drugs." Some researchers studied only poor minority 
women, who typically have poorer prenatal health than 
the general population. Poverty, poor nutrition, lack of 
prenatal care, and even stress adversely affect fetal 
development.^ One of the most important determi- 
nants of low birth weight (itself a major risk factor for 
infant mortality) is inadequate prenatal care." Thus, 
drug use may not be the primary determinant of poor 
birth outcomes. Stopping drug use during pregnancy 
will not guarantee a healthy baby. Continued drug use 
does not always cause damage. Moreover, the long- 
termeffcctsofdrug use are still understudy. Thedegree 
to which children who are bom prematurely, or with 
low birth weight or small head size, are actually preju- 
diced in their development remains to be seen.” Care- 
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taking and their environment contribute significantly to 
their developmental functioning. 

Women who use drugs typically are beset with prob- 
lems in addition to substance abuse — from lack of hous- 
ing and income to family difficulties — that contribute to 
poor birth outcomes. Ye^ when a bad outcome occurs, 
it is easier to blame it on a drug the %vonien took during 
pregnancy than to recognize the cortstellatian of pos- 


sible causes. As a practical matter, it seems almost 
impossible to satisfy the standard of proof of causation 
in a criminal prosecution, given the complexity of fetal 
development and the multiplicity of factors that affect it. 
While drug use is certainly a risk factor, focusing on 
drugs draws attention away from the much more global 
problem of inadequate prenatal care. 


Sources of Harm 


If harm is what is to be prevented, then the source of the 
harm should not matter. Anything that causes serious 
harm should be the subject of prosecution. Women who 
fail to get adequate prenatal care (M* proper nourishment 
should be prosecuted. This approach was used in 
California when Pamela Rae Stewart's baby died six 
weeksafterbirth. She was prosecuted not just for taking 
amphetamines but also for disregarding her physician's 
advice to refrain from sex with her husband and to get to 
the hospital at the hrst sign of bleeding.^ The court 
dismissed die criminal action on the grounds diat the 
child support statute under which it was brought was 
not intended to apply to refusals to follow physician's 
orders.^ Amending the statute to prohibit pregnant 
women from having sex with their husbands might 
protect some fetuses from harm but would be seen by 
most people as an outrageous violation of liberty. 

A recent study compared die neurological develop- 
ment of children bom prematurely whose heart rates 
were mcmitored electronically before and during deliv- 
ery with children (also bom prematurely) whose heart 
rates were checked periodically by auscultation or 'lis- 
tening" through the pregnant woman's abdomen.” 
Children who were monitored with state-of-the-art elec- 
tronic fetal monitors had cerebral palsy 2.9 times as 
often as children monitored by ordinary auscultation. 
After adjustment for other risks factors, the risk of 
cerebral palsy was 3.8 higher for the electronically 
monitored children than the other group. E)oes diis 
mean that the use of electronic fetal monitors is or 
should be a criminal offense? Such a law would merely 
require wom^ and physicians to avoid using some- 
thing that creates a risk of fetal harm. 

Vaiiationsin medical practice should make us wary of 
relying on current medical standards as ideal pregnancy 
care. Over the decades, women have been alternately 
praised and chastised for gaining more than ten pounds 
during pregnancy. Attitudes toward giving birth out- 


side the hospital have varied from acceptance as normal 
to rejection as dangerous or crazy. A former president 
of a state chapter of the American College of (Obstetrics 
and Gynecology reportedly said that people who have 
home births are "kooks, the lunatic fringe, people who 
have emotional problems they're acting out."*’ Physi- 
cians in Alaska even request^ the attorney general to 
chargea physician with murderafterababy died follow- 
ing a home birth he attended.” Such incidents are 
reminders of the fallibility of medical opinion and how 
quick some are to equate unfashionable conduct with 
crime. 

There is little doubt that drug use during pregnancy 
presents a risk of harm to the fetus. But it is hardly the 
only risk. How are we to distinguish the harm from 
drug use from harm arising from poor nourishment 
during infancy and childhood, from poor parenting 
practices such as emotional detachment, excessive disci- 
pline, or lack of supervision? What kind of duly will 


There is little doubt that drug use during 
pregnancy presents a risk of 
harm to the fetus. 


prevent such similar harms? Should we required license 
to have children, as some have suggested,” obtainable 
upon proof of adequate parenting capabilities? How 
will we define these? On they be predicted before one 
has a child? 

The duty pregnant women who use drugs are as- 
sumed to have cannot, in fact, be explained in terms of 
the harm to the fetus or child or even risk of harm. Harm 
canbecaused by more than justdrug use. Thus, theduty 
cannot be justified by the desire to prevent the harm 
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itself. It must be justified, if at all, by the need to 
proscribe specific drug use that causes harm that does 
not result from other sources. The only distinction 
between cases of possible harm to a child from drug use 
and cas^ of harm arising from alcohol, tobacco, malnu- 
trition, lack of prenatal care, and physical trauma is the 
assumed source of the harm — the drags. The duty that 
is really imposed here is the duty r>ot to usedrags, a du^ 
that may already exist regardless of pregiuncy. If the 
real concern is to avoid fetal harm, there is no principled 
way to distinguish between harm caused by drags and 
harm caused by these other avoidable factors, and. 


therefore, no principled way to limit prosecutions to 
drug using pregnant women. 

But, it might be argued, the harm from drug use can 
be singled out because drug use isalready illegal in some 
states or could be made unlawful. Certainly drag use 
a>uld be prosecuted as an offeree. But its illegality does 
n(^ distinguish it from other risks of harm to a fetus. 
Anyone — male or female— could be prosecuted for ille- 
gal drag use. Prosecutmg on/y pregnant women for 
drug use requires a justification beyorul illegality based 
on harm to the fetus that other risk factors do not create. 


Duty to Whom? 


The idea of a duty raises the additional question of to 
whom the duty is owed. If the law is criminal, then the 
duty is owed to the state. This transforms any norma! 
desire to avoid harm to the fetus in to an obligation to the 
government. 

Parents do have obligatior\s to their children. Analo- 
gizing tochild abuse and neglect laws, some commenta- 
tors have argued that pregnant women should have an 
enforceable duty not to take drugs that risk harm to the 
fetus.*^ This notion of "fetal abuse" however, treats the 
fetus better than a child. The harm to children prohib- 
ited by civil child abuse laws is both greater in degree 
and easier to identify than the more general risk of harm 
to a fetus. While drug use may expose a fetus to risk, 
harm occurs only in a proportion of cases. The fetus is 
also at risk from other factors. Child abuse intervention 
ordinarily occurs only when a child has suffered real 
injury. Only in the most extreme cases of intentional, 
long-lasting injury are parents charged with a crime. 
Even then, the crime is not a special offense of child 
abuse but ordinary homicide or assault. 

Child abuse laws are most active— and most 
successful — in the civil sphere. They create a system of 


social services inteiKled to enable the family to provide 
adequate care for a child. This is a social service model; 
the intervention is directed at the family unit, parents 
and child together. If the parents refuse to cooperate, the 
state may lake custody of the child, but this is not 
automatic and is ordinarily viewed as a last resort. 
Children who are abused can be removed from parental 
custody because they are physically separate persons.*® 
"Fetal abuse," however, cannot be stopped without 
physically intervening on the mother, or at the least, 
seriously restricting her liberty. As long as the two are 
physiologically united, such an intervention subordi- 
nates the woman to the fetus. The concept of fetal abuse 
can be justified only by granting to the fetus rights of an 
independent live-bom person and denying such rights 
to the woman. Pregnant women would be treated as 
chattel, as inert "fetal containers."** Even temporary 
denial of the rights of personhood to women is incom- 
patible with the fundamental principles of individual 
autonomy and equal respect for persons that form the 
core of our law.*' If there is a duty to the fetus, it cannot 
be bootstrapped into a fetal abuse hypothesis.** 


Intent 


Attaching criminal liability todruguse raises the issue of 
criminal intent — whether, in taking drugs, the woman 
could be said to have intended the harm in question. 
Criminal intent is sometimes attributed to reckless con- 
duct, in which the risk of harm is consciously disre- 
garded, even though the actor has no reason or desire to 


cause harm. What is often thought to provide an expla- 
nation or reason for the action — the motive — is gener- 
ally considered to be irrelevant. Were motive relevant, 
the absence of any purpose to harm would render many 
reckless actions nonculpable. 

Motive and intention are not always easily distin- 
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guished in fact.*® indeed, culpability of drug-usmg 
pregnant women seems predicated on the motives at- 
tributed to them rather than on their intention, as con- 
strued in the traditional sense just described. If intent 
were all that were at issue, then any act that produced 
harmtoafetuscouldbedeclaredacriminalofferue. The 
source of the harm should not matter. And if intent 
Indudes reckless behavior, then any thoughtless behav- 
ior that causes harm to the fetus would entail the requi- 
site mens rea.*^ A pregnant woman who intentiortally 
walked on an icy sidewalk might be said to have acted 
criminally if a fall causes injury or death to the fetus. 
Indeed, if the goal is to prevent any risk of fetal harm, 
then the crime is committed once the woman sets foot on 
the ice, even if no injury results. Sirrularly, a pregnant 
woman who has sex with her husband could be guilty of 
endangering her fetus. In fact, when such an event 
results in injury, it is considered a tragedy and rtot a 
crime. This suggests that it is not the behavior alone that 
detenrunes liability. Rather, it is society's perception of 
the behavior as desirable or undesirable that controls. 
From the fetus's perspective, walking on ice and taking 
drugs may have the same unwanted consequences. The 


only explanahon for making the latter a crime is that wc 
think drug use is bad. 

'The focus on pregnant women who use illegal drugs 
is best explained by societal disapproval of mothers who 
need or want to gel high, an attitude that "betrays a 
profound suspicion of pregnant women."*^ It is as 
though we believe dtat women are taking a drug for the 
purpose of harming the fetus. Yet it is doubtful that any 
woman has taken any drug for the express purpose of 
harming her fetus. However the initial use of a drug 
might be characterized, its continued use by addicts is 
rarely, if ever, truly voluntary. Drug addiction tends to 
<^literate rabonal, autonomous decision making about 
drug use. IDrugs become a necessity for de(>endent 
users, even when they would much prefer to escape 
their addiction. In virtually all irutances, a user specifi- 
cally does Ttot want to harm her fetus. Yet she cannot 
resist the drive to use the drug. Thus, it is not plausible 
to attribute to drug-using women a motive of causing 
harm to the fetus. The only intent the women form is to 
take the drug. But this is the traditional definition of 
intent merely to do the act, which is not sufficient to 
define fftis crime. 


Criminalizing Drug Use Is Counterproductive 


Even if one could plausibly argue that pregnant women 
have a duty to have healthy children, and that they 
intend by drug use to injure a child, and even if the 
causal linkbetweendrug useand harm to the fetuscould 
be proved beyond a reasonable doubt, use of the crimi- 
r\al law to protect fetuses from theirdrug-using mothers 
should still be opposed because it will be counterpro- 
ductive. 

Oneof the goalsof prosecuting women who usedrugs 
seems to be to create an incentive for pregnant women to 
stop using drugs, as by entering a drug treatment pro- 
gram. But treatment is rarely available to pregnant 
women.*’ Dr. Chavkin's survey showed that about 54 
percent of New York City's drug treatment programs 
excluded pregiuint women.** Moreover, 67 percent 
refused to admit pregnant women whose source of 
pa 3 mient was Medicaid. Eighty-seven percent excluded 
pregnant Medicaid patients who used crack.*^ In Massa- 
chusetts, there are only thirty slate-funded residential 
beds for pregnant women in drug treatment programs.** 
Ten of these are in a new program that opened only last 
year; fifteen are in the women's correctional facility. 


In part, the scarcity of treatment for pregnant women 
r^Iects a history of ignoring drug treatment for women.*' 
Even now, little is known about how to eliminate drug 
dependence among women The absence of child care 
has made it impossible for nvany women to enter or 
remain in treatment. Also, few programs deal with the 
prcAilcms of domestic violence or husbands or partners 
who introduce women to drugs, so that women return 
to arcumstances that foster drug use. 

In addition, there continues to be considerable uncer- 
tainty about /xw to treat drug-deperxlent women. Medical 
opinion has both recommended and cautioned against 
methadone detoxification during pregnancy over the 
years.** There is little successful experience in treating 
dependerKy on cocaine and crack, the drugs that appear 
to be increasingly used by women. A handful of residen- 
tial programs that provide comprehensive medical serv- 
icesand job training, and help women learn how tocare 
for Iheir children have had some success.*’ But theseare 
labor intensive and expensive. 

The general absence of drug treatment programs for 
pregnant women means that thereisli tile likelihood that 
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women who want to get off drugs will be able to.^ in 
these circumstances, there is little justification for mak- 
ingthepregnantwoman'sdruguseacrime. *niewoman 
would be punished for society's more general failure to 
provide treatment Some prosecutors haveclaimed that 
they prosecuted women in order to get them into treat- 
ment and indeed, have recommended sentencing them 
to a treatment program instead of prison.” Thistypeof 


Punishment is the only goal served by 
defining drug use by pregnant 
women as a crime. 


sentence assumes an obligation on the part of drug users 
to join a treatment program, an obligation they cannot 
meet because of the woefully inadequate treatment fa- 
dlities available. The irony of requiring a criminal 
conviction in order to gain access to treatment is appar- 
ent Prosecutions canrrot be justified as long as there are 
insufficient treatment programs to meet the needs of 
pregrrant women. 

Finally, criminalizing drug use during pregnancy is 
likely to be counterproductive in protecting the fetus. 
There is reason to believe that women will avoid prena- 
tal delivery care if detection of their drug use could lead 
to their arrest or loss of child custody. Several states 
currently require that health care providers report to the 
state women or their newborru who are drugdependent 
or exhibit drug withdrawal symptoms. The state may 
act to take custody of the newborn and may notify the 
district attorney to initiate criminal charges. 

Newborns are rarely protected by such a system. If 
women avoid prenatal care for fear of losing their babies 
or going to jail, the child' s birth weigh t and development 
are likelyto be prejudiced. Removingthechild from the 
mother after birth compounds the injury. There are 
already too few foster homes available without adding 
more children to the system. Many of these children 


languish as boarder babies in hospitals waiting forplace- 
ment" The emotional deprivation that is necessarily 
typical of institutional care may harm these children 
more than living at home with their mothers. The 
paucity of resources devoted to caring for children 
belies the assertion that the purpose of separating mother 
and child is to protect the child. William Beiutftt, the 
Bush Administration's "drug czar/' has reoommeiyied 
removing children from evoy woman who tises drugs. 
But preiutal drug use, by its^, does itot predict postna- 
tal abuse or neglect If themotherdemonstratesconduct 
sufhcient to constitute child abuse or neglect after birth, 
existing law is more than adequate to take the child into 
custody for its own protection. 

It seems clear that punishment is the only goal that is 
served by defining drug use by pregnant women as a 
cringe. No one can seriously maintain that prosecution 
serves the traditional goal of deterreius. Existing prohi- 
bitions and increased penalties have not stopp^ die 
distribution or use of drugs. In tiie absence of adequate 
treatment programs, "rehabilitation" cannot be pro- 
vided. Rehabilitation is generally conceived as apprch 
priate for recalcitrant offenders who have refus^ to 
comply with the law. Creating a new crime for the sole 
fxjrpose of getting pregnant women into treatment stands 
the goal of rehabilitation on its head, jennifer Johnson 
wasunable toget intoa drug treatment facility when she 
became pregnant. After she was convicted, she was 
sentenced, in part, to a treatment program. This is not 
rehabilitation. It is using the criminal law to gain access 
to social services. Why should a pregnant woman have 
to be convicted of a crime in order to enter a social 
program that is, in theory, open to anyone? While some 
prosecutors may think of themselves as heroes because 
their conviction forced a treatment program to accept a 
woman (no longer pregnant), in reality the government 
is giving its stamp of approval to a ^rrier that keeps 
pregnant women out of treatment programs. 

If neither deterrence nor rehabilitation is served by 
prosecuting pregnant women, only punishment remains. 
Pregnant women who use drugs need help, not punish- 
ment. But all that prosection can accomplish is convic- 
tion and punishment. 


Conclusion 


Prosecutions of drug-using pregnant women are based 
on an illusion, and a dangerous one at that. They fo^er 
the illusion that society is protecting its future genera- 


tions. In reality, such prosecutions substitute punish- 
ment for protection. By treating women as threats to 
theirown progeny, society rejects the only sourceof fetal 
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sustenance. It separates mother and child at the time the 
child most needs a mother, and relegates the child to the 
woefully inadequate system of institutional or foster 
care. 

Oimlnal pn?secutions assume dmt wonten have a 
s^sedaldutytothefetusdiatmendonothave. Butwhen 
th^ are examined closdy, dtat duty cannot be fcmnd. 
Any duty not to hann the fetus would cover a wide 
range of concededly lawful behavicM*. The more expan- 
sive duty toavoid any risk to die fetus would prohibit an 
even larger sphere of ordinary conduct. A pregnant 
woman might be assured of satisfying such a duty only 
by having an abortion- 

Singling out i^'i^gpant women higMights die fact that 
^ey are b«ng punished not for any act harming the 
f^us but because they are piegrunt and use drugs. 
Making pregnancy one of the dements of a crime is 
disturbing. Itaffec^theway wethiidcaboutpregnancy, 
making all pregnant women su^>ect Moreover, pun- 
ishment cannot remotely be believed to deter either 
drug use or prepiancy. 

Impost!^ a le^ duty on pregnant women to protect 
tl» fetu&— especially one enforceable by criminal law — 
requires stripping women of their status as rights-bear- 


ing persons. It is dangerous because it would create a 
prec^ent for contniling pregnancy and women in general. 
Any rationale that justifies prosecuting pregnant women 
for risking harm toa fetus may be used to justify control- 
ling all behavior (tf pre^iant won^. If the goal is to 
project the fetus, then there would be no tmpedim^t to 
cmtFoOing the behavicH* of ail women of diildbearing 
age.” 

Bnally, criminalizing cer^n conduct by pregnant 
women is likdy to be oounterproductive, deterring women 
not from drug use but fitm prenatal care and other 
services that have a realistic probability of improving 
the health of their children. 

The effects of drug use are tragic for women, childmi, 
and society Injecting die criminal law can cady deep^ 
the tra^dy. llie answer lies not in punishing women 
but in hdping them toemerge from dieirown nusery. It 
is an expensive and lengthy process requiring better 
education about pregnancy care, expansion of prenatal 
care ^dtities, research into addiction treatment, and the 
creation of treatment facilities. It won't get headlines, 
but it can work. Drug use during pregrumey is a nal 
pr(4>lem. It is a public health problem that can only be 
compounded by treating it as a crime. 
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die druguse. not the harm to thefetus,thatis the conductbeing 
proscribed. Sex is not a sufficient justification for making it a 
crime for pregnant women, but not men, to take drugs. The 
argument that this is permissible because only women can 
ha^ the fetus by drug use only underscores the discrimiru- 
tory nature of the purported law. Men can cause harm to a 
fetus by using drugs or alcohol that affect the sperm and ulti- 
mately the ddivei^ child, or by physically injuring a preg- 
nant woman, for example. On the eff^s of drug and alcohol 
use by males on reproduction, see generally, Soyka 4e ]offa, 
Male Mediated Drug Effect on Offspring, Due and Ckaocal 
RexsTo TheFeiusano Newsokn (1980); and Abel & Lee, Palmuri 
Alcohol Exposure Affects Offspring Behavior but not Body or Organ 
Weights tn Mice, 12 AudholemCuncalA ExpeumentalReseaxch 
(May /June 19W). Environmental exposure to lead and other 
hazards can cause genetic damage ^or to conception. See, 
e.g .,OccupationalSafety 4c Health Administration, FiRfll Stan- 
di /or Ouupational Exposure to Lead, 43 Fed. Rbc. 52959 (1978); 
United Nations SaEKnne CosaarrEE on the Effects of Atomic 
RA0IAT10N,SounCESANDEFFB:TSOFlaNU]AoRACXAT10N(1977}. What 
men caiuiot do, of course, is traiumit drug metabolites to a 
fetus via the placenta. Allocating duties and punishments on 
the basis of sex is fundamentally at odds with the coiKepI of 


equal protection. The United States Supreme Court has not 
recognized this degree of equal protection for pregnant women. 
See &nenl Electric v.Gilb^ 429 U5. 125 (1976), Geduldig v. 
Aidlo, 417 U5. 484 (1984). The Pregnancy Discrimination Act 
^ 19^, 42 U.S.C. sec. ^XX)E (k), was enacted to protect 
pregnant wennen from the kind of workplace discrimination 
thattheCourtfbundtheConstitutiondianotfaTbid. Still, the 
Oxirt has not addressed the question whether the equal 
protection clauseallows prcniant wmnen to be burdened i^th 
criminal punishments to wr^h men are not subject 

38 If a breach of this "duty" is punishable in criminal law, it 
should be rsnediable by a dvil action for damages brought by 
the Infant In Curlcnderv. Bio-Science Laboratories, 106 Cal. 
App. 3d 811, Cal. Rptr. 477 (1980), the Court recognized an 
huant's cause of actiofi for wrongful life where a laboratory 
was alleged to have incorrectly notified the parents that they 
wcrenDtcanicnofthegeneforTay-Sachsdisease. Thecourl 
also suggested that had the parents been warned, and then 
"made a conscious chmee to proceed with a pregnancy, with 
full knowledge that a seriously unpaired infant would be bom 
... we see no sound puUk peuicy which should protect those 
parents from being answerable for the pain, suffering and 
misery which have wrought upon their offspring." 106 
CaL App. 3d at 6^. Thus, the court indicated its willingness 
to rect^nize a cause of actiem by an infant against its parents 
where the parents knew that tlw infant would suffer serious 
injury and failed to prevent it. In a much criticized decisimv 
Grodin v. Crodin, 102 Mich. App. 396, 301 N. W. 2d 869 (1980), 
a Michigan court permitted a cause of action in negligeiwre for 
the momer's use, during pregnancy, of tetracycline, which 
discolored the child's te^. 

39. "Hardly any part of penal law is more definitely settled than 
diat motive is irrelevant." J.HALuGENEXALPnNaFUsOFCuM 
NAL Law 88 (2d ed . 1960), quoted in Husak, Metier end Criminal 
Liability, 8 CioH. Jusr. Emics, 3, (Winter /Spring 1989). Husak 
criticizes this statement as an inaccurate description of the 
definition of many offenses. More importantly, he argues that 
motive cannot be divorced from intention on defensible prin- 
ciples ina significant proportionofeasesand is thusa relevant 
factor in determining criminal liability, as well as punish- 
ment. 

40 Husak, supra note 39. 

41 We ignore here the possibility of defenses such as necessity 
or self-defense that might excuse otherwise reckless behavior. 

42 Annas, Protecting the Liberty of Pregnant Patients, 316 New 
Enc. |. Med. 1213 (1987). 

43 Treatment is generally scarce in the United States. A Na- 
ticmal Institute on Drug Abuse official said that only 338,365 
puMic and private drug treatment slots were available in 1987 
(the most recent figures) far an estimated 4 million addicts. 
Malcolm, In Malang Drug Strategy, No Accord on Treatment, N. 
Y. Times, Nov. 19, 1989, §1, all. The majority of these serve 
men only. See,eg., Help is Hard to Find for Addict Mothers, L . A . 
Times, Dec. 12, 1986, at Jl. 

44 Chavkin. Drug Addiction and Pregnancy Policy Crossroads, 
80 Am. ). Puiuc Health 4g3 (1990). 
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ITHE CRACK epidemic is unique smong American drug 
waves because of the high level of involvement of young 
women.*^ In response to this, there have been attempts to 
impose criminal sanctions on pregnant women who use drugs 
or alcohol. Th date, there have been 50 efforts to prosecute 
women for using drugs or alcohol while pregnant, with two 
convictions, and at least seven states have le^iislation pending 
that would alter child protective laws to encompass drug use 
during pregnancy under the rubric of fetal abuse.*^ F\ieled by 
hotly contested political controversies; such as the legal sta- 
tus of the fetus and the criminalization of addiction, the debate 
has generally polarized between therapy or sanction. 


See also pp 1521 and 1567. 


Some have proposed mandatory treatment for pregnant 
women as a compromise. This article examines other experi- 
ences with mandatory treatment to assess whether such 
treatment has proven efBcadous, whether these other expe- 
riences appear relevant to compulsory treatment of sub- 
stance abuse during pregnancy, and whether mandatory 
treatment during pregnancy is consistent with American val- 
ues and should be recommended as social policy. This discus- 
sion will focus on the pregnant addict who has not committed a 
criminal act and has not come to the attention of criminal 
justice or psychiatric or other authorities for reasons other 
than the combined conditions of pregnancy and addiction. 

The US experience with mandatory treatment of chemical 
dependency comprises three general groupings or models: (1) 
mandatory treatment in the law enforcement context; (2) civil 
commitment; and (3) treatment mandated as a precondition 
for obtaining a privilege. Clearly, attempts to determine the 
efficacy of any of these approaches must refer to some alterna- 
tive approach. Does mandatory treatment work better than 
voluntary treatment, no treatment, incarceration, detention, 
or loss of privilege? Which outcome parameters will be used to 
measure success: duration in treatment, participation in ther- 

Fcom the Cr^rmcel Dependency Instilule, Beth Israel Medical Center. New York. 
NY, and Columbia Univers'ty School ot Public Health, New York, NY 
The opmons are those d the author, who accepts sols respons>b>ltty 
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apy, indication of a decline in rearrest rates after treatment, 
or proof of long-term abstinence from drug or alcohol use? 

Failure to define clearly both the outcome parameters and 
the comparison groups, compounded by problems of measure- 
ment and follow-up, limit the usefulness of many of the evalu- 
ations to be described. Nevertheless, these are the only data 
available from which to attempt inferences about efficacy and 
thus to empirically make a ba^ for policy. 

MANDATORY TREATMENT 
Law Enforcamant 

Mandatory treatment in this context refers to providing 
treatment as an alternative to trial or incarceration for those 
arrested or convicted of crimes and found to be drug users. . 
Failure to remain in treatment renders one liable to criminal 
prosecution and penalty. 

The United States has had several significant experiences 
with mandatory treatment: the US Public Health Service 
hospitals in Fort Worth, Ibx, and Lexington, Ky, instituted 
compulsory treatment programs in the 1930s for addicts con- 
vict^ of federal crimes. These programs were followed in the 
early 1960s by the California Civil Addict Program; in 1966 by 
the Federal Narcotic Addict Rehabilitation Act and by New 
Yori^ Narcotic Addiction Control Commission; and in 1972 
by the Federal Treatment Alternatives to Street Crime.* 

Efforts to evaluate these programs have been plagued by 
shortcomings in defining program content, target population, 
and outcome; by difficulties regarding foUow-up; by varia- 
tions in program quality; and by other basic structural and 
methodological problems. Studies of these programs have 
compared addicts mandated to treatment with those who 
voltmtarily participated, rather than with those incarcerated 
without treatment, and the studies have generally looked 
solely at male subjects. 

Evaluation of the US Public Health Service experience 
reported inconsistent results as to whether addicts legally 
compelled to treatment reduced drug use more than volun- 
tary participants.* While Anglin* concluded that the Califor- 
nia Civil Addict Program was effective in reducing drug use 
and criminal activity, Barry’ claimed that the program site 
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was essentially a prison and that trealment was not syvtemat' 
ically avaflable. 

In contrast to the California program, the New York expe- 
rience generally has been deemed a failure, ?nth overreliance 
on criminal justice facilities and personnel, a shortage of 
experienced clinicians, large caseloads, high abseondence 
rates, and spurious evaluation efforts.*^ Analysts </ the Fed- 
eral Treatment Alternatives to Street Crime program, which 
refers “criminal justice clients’* to community-based treat- 
ment, concluded that compulsory treatment was positively 
assodated with longer stays in treatment programs (6 to 7 
weeksX However, compared with voluntary treatment, com- 
pulsory treatment was not associated with less criminal activ- 
ity.'*''* The Ehug Abuse Reporting Program failed to reveal 
improved outcomes after treatment among those ^'legally 
compelled to partidpate** in treatment compared with male 
opiate addicts partidpating voluntarily . " 

DeLeon'* reviewed the experience of therapeutic communi- 
ties (ie, structured treatment environments with emphasis on 
group process and usually include former addicts on staff) and 
concluded that legal compulsion was a consistent predictor of 
retention in treatment, which in turn was the best predictor of 
a successful outcome. However, one muhiate study that 
reported on female addicts who entered drug treatment un- 
der legal pressure indicated that they were less likely to 
remain in treatment than women who entered voluntarily. ** 

Civil Commitment 

Civil commitment refers to mandatory trealment for those 
persona diagnosed as addicted and considered to be inaqiable 
of self-care or to be potentially threatening to the public^ 
safety because of their addiction, but who have not been 
accu^ or convicted of any crime. All states and dvil commit- 
ment statutes require due process protection and include 
stringent limits on the period permitted for dvil commit- 
ment.'* Theoretically, this model is distinguishable from the 
law enforcement model previously described. 

However, when dealing with ^diction, it is virtually im- 
possible to disentangle the dvil from the criminal. ” For exam- 
ple, both the California and New York programs grouped 
together dvilly and criminally committed addicts, ostensibly 
for treatment but often in settings that more dosely resem- 
bled prisons.'* In Massachusetts, dvilly committed female 
addicts were sent to prison until public outcry forced the 
creation of treatment programs. Yet now that the need for 
treatment far exceeds the capadty, many women in Massa- 
chusetts who have been civilly committed for treatment are 
again ending up in the Framingham, Mass, prison.'* Because 
of this conceptiial and operational conflation, there have not 
been separate efforts to evaluate dvil commitment for reduc- 
ing drug use. 

Precondition for Obtaining Privilege 

Many localities impose mandatory treatment as a precondi- 
tion for maintaining a driverb license after being convicted ctf 
driving under the influence of alcohol. The term treairwnt in 
this context, however, subsumes a wide variety of interven- 
tions, from brief didactic sessions on the perils of drunk 
driving to short-term inpatient detoxification, but it general- 
ly excludes long-term intensive treatment for alcoholism. 
Some studies have demonstrated a reduction in rearrests for 
driving while intoxicated or improvements in knowledge 
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about the dangers of driving while dnink; otherv report no 
such benefits. Ixmg-term reduction in aleohol consumption 
has not been evaluated as an outcome parameter.** 

Employee assistance programs generally are designed to 
offer counseling to employ^ whose work performance is 
impaired by alcohol, dnig, or psychological problems. Ihe 
parameter that is usually discussed is improved work perfor- 
mance rather than outcomes directly relating to aleohol or 
drug abuse, but the literature is descriptive rather than 
evaluative.** 

Chemically dependent parents deemed ne^^ectful or abu- 
ove are often mandated to receive treatment as a precondi- 
tion for maintaining or regaining custody of their children. 
'Dm limited literature on the efficacy of this approach sug- 
gests that those parents mandated to treatment fare about 
the same aa those who participate voluntarily.*'* 

OTHER CONCERNS 

In addition to such basic questions as whether treatment as 
an alternative to incarceration has ever been well implement- 
ed and whether it has proven efficacious in reducing addiction 
and/or preventing further criminal activity, critics have 
raised a number of other concerns. ITiese alw ^)ply to the 
dvfl commitment and precondition to privilege nu^efa. 

InequHy 

A basic criminal justice principle is that the nature and 
duration of incarcaatioD must rdate to the purpose of con- 
finement. Tliis principle, however, has become muddled be- 
cause of eonfiudoD over the purpose of confinement for addicts 
in the criminal justice system. Fbr example, ambivaknee as 
to whether the primary goal of the New Yoric Narcotic Addic- 
tion Control Commission was protection of society /yvm the 
addict or therapy fifr the addict resulted in basing the length 
of mandatory treatment on the severity c^tbe criminal charge 
rather than on therapeutic conaiderationB. 

It on the other hand, the purpose of mandatory treatment 
is the conventional crimiiul Justice goal of punishment, then 
Newman** has argued that it is inequitable to punish people 
differently who have been convicted of the same offense solely 
because one is an addict and one is not. 

Inadoquate Quality and Availability of Itaatment In 
General and in Alt^ative Programa In Particular 

The scarcity of drug treatment openings compared with the 
need for them has received much attention in this era of the 
a<x]ulred immunodeficiency syndrome.* This scarcity has 
been magnified for pregnant women who have been categori- 
cally excluded from most drug treatment programs.*' Fur- 
ther, the National Institute on Drug Abuse documented a 
decade ago that most drug treatment programs failed to 
effectively include women by not offering services women 
specifically need, such as prenatal care.* 'The current need for 
drug treatment services for pregnant women and mothers far 
outweighs their availability. 

In 1967, the Presidential Commission on Law Enforcement 
and the Administration of Justice stated that mandatorily 
imposed treatment must be substantive and distinguishable 
fri>m imprisonment. As a prerequisite to civil commitment 
for drug and alcohol dependency, 14 states require evidence 
that appropriate treatment is available, and five require that 
the treatment is beneficial. Many authorities in charge of child 
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protection mandate treatment for chemically dependent par- 
ents without first being sure that drug treatment services are 
available, nor do they ensure that these services can accom- 
modate parents with child-care needs." 

Since analysts of the mandatory treatment experience in 
the United States describe the uneven quality of services that 
have been proffered under that rubric, some have questioned 
the constitutionality of compelling persons to partake in 
treatment of limited availability and questionable quality." 

Role Confusion 

Critics of the New York Narcotic Addiction Control Com- 
mission have described the conflicts that criminal justice 
personnel undergo developii^ therapeutic relationships with 
their clients while also flmctioning as law enforcement a^^ts 
toward them.* Is the therapist^ primary responsibility to the 
patient, as is traditional in medidne, or is it to a third party 
(eg, employer, law enforcement, or child protective system)? 
This question is central since a therapeutic alliance between 
provider and patient is considered essential for therapeutic 
success.*”* 

Another issue is whether to maintain the confidentiality 
that generally privileges a physidan-patient relationship 
Runpi and Resnick** describe how dependence on client refer- 
ral ffum the criminal justice system may not only compromise 
the therapeutic integrity of the program but may also bias 
evaluation because program personnel may fear that report- 
ing unsuccessful treatment outcomes might lead to fewer 
referrals and loss of revenue. 

Blurring of roles has also occurred between professions, eg, 
when judges or probation ofBcers make diagnoses, prescribe 
therapeutic regimens, or evaluate progress of treatment."'* 
These many levels of confusion were reflected in the 1989 
sentencing of Jennifer Johnson (for transfer of cocaine to a 
minor via the umbilical cord), which specified that she is to 
comply with a prenatal care regimen to be determined by her 
probation officer if she becomes pregnant within the 14-year 
probationary period."* 

This role confusion applies to other clinicians as well, in- 
duding obstetridans and midwives. This past decade has 
witnessed a host of initiatives to decrease infant mortality by 
attracting low-income, high-risk pregnant women into prena- 
tal care. If they perceive providers of prenatal care as agents 
of the state, such women may avoid prenatal care."-*' The 
ambiguous position of the clinician reflects the central tension 
of whether the goal of mandatory treatment is improved 
status of the individual patient, protection of sodety, or 
punishment. 

RELEVANCE OF THESE MODELS TO PREGNANCY 

Mandatory treatment in the criminal justice context is 
intended to provide an alternative to trials and/or incarcera- 
tion for those who have transgressed criminal laws. In 1962, 
the supreme court dedded that the status of addiction per se 
did not render one liable to criminal prosecution." (Xhers 
have argued that adding the status of addiction to the status of 
pregnancy to construct a new criminal offense would violate 
the Eighth Amendment of the Constitution, as well as the due 
process protection of the 14th Amendment.*^** Justification 
for constructing such a criminal offense would require defin- 
ing maternal addiction as conduct toward an ''other,'’ thus 


confronting the controversy over the status of the fetus and 
that of the pregnant woman. 

Since the grounds for dvil commitment are generally "dan- 
ger to self or others,” in order to justify commitment on the 
basis of pregnancy, it would be necessary either to determine 
danger to »elf or to describe the fetus as other (raising the 
issue of fetal status once again). Such concern about danger to 
self or others has not led to the imposition of drug treatment 
for (nonpregnant) intravenous drug users, even in the face of 
the drug-associated high risk of contracting and transmitting 
the human immunodefidency virus. Nor is other medical 
treatment (eg, hypertension control) coerdvely provided to 
those at high risk of death from untreated disease."* Indeed, 
both the American OUege of Obstetrics and Gynecology and 
the American Medical Association have recently adopted po- 
sitions opposing court-ordered medical treatment or penalty 
in response to behavior by a pregnant woman deemed to 
jeopardize fetal wel&re." " 

OPPOSITION TO MANDATORY TREATMENT 

deponents of compulsory treatment have voiced three cat- 
egories of concern: (1) mandatory treatment of pregnant 
women will exacerbate discrimination against women and 
against poor minority women especially; (2) mandatory treat- 
ment will probably clinically ineffective and msy a^tage 
more promising approaches; and (3) there is no clear purpose 
to mandatory treatment of pregnant women. 

11)6 controversy over whether a pregnant woman and her 
fetus should be viewed separately, with discrete and even 
competing interests, has been made manifest in the imposi- 
tion al blood transfusions and cesarean sections that have 
been performed on pregnant women against their wilL* Both 
the American CloUege of Obstetricians and Gynecolc^ista and 
the American Medical Association have rejected this route 
because of respect for the pregnant womanb rights of priva- 
cy, autonomy, and bodily integrity, and because of a concern 
abK>ut adverse consequences for the physician-patient 
relationship."* 

Oitics posit that the potential impact of polides claiming to 
protect fetal wel&re will be to significantly limit womenb 
opportunities in many arenas, even limiting their status as frill 
citizens. According to Mariner et al,** mandating pregnant 
women to treatment in the name of fetal interests elevates the 
asserted fetal claim above the established rights of the 
woman. 

Moreover, these critics assert that these polides have been 
applied in a discriminatory fashion. A 19^ study of court- 
ordered cesarean sections revealed that 81% of the women 
were of a minority ethnic group, 24% did not speak English as 
their primary language, and 100% were clinic patients." Ap- 
proximately two thirds of prosecuted pregnant drug users 
surv^ed in 1990 were fr^m a minority group and all were 
poor." In Florida, positive urine toxicology tests firom preg- 
nant black women were reported to health authorities at 
approximately 10 times the rate as those frurn white women." 
A Minnesota judge declared that the creation of a special 
penalty for crack use was discriminatory because crack was 
used disproportionately by poor minority residents of inner 
dties(Nd& York January 11, 1991:B4). 

Proponents of mandatory treatment often justify their po- 
sition by dting the evidence that many addicted people seek 
treatment because of an external precipitating event related 
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to their drug use, eg, abandonment by a spouse, eviction, loss 
of child custody, arrest, or loss of job. In interviews of 160 
drug-using mothers in New York City, almost two thirds said 
that they sought treatment after **bottonung out."** Advo- 
cates for compulsory treatment have therefore argued that 
addicts often seek treatment when the consequences of drug 
use become too unpleasant **10 be worth it," and, thus, that 
external coercion often underlies initiation of treatment. 

Ihere is a subtle but crucial difference in where the locus 
for treatment initiation lies in these two models. Although 
external consequences may have motivated the addict to seek 
treatment in the bottoming out version, the motivation is 
nevertheless internalized. In the case of mandatory treat- 
ment, it is imposed. This not only differentiates between the 
two politically and morally, it also carries different prognoses 
for success. Passive resistance and active sabotage <tf compul- 
sory treatment was described in the US Public Health Service 
experience* and again by Schottenfeld.” 

Pregnancy has been described as a **window of opportuni- 
ty" for treating addiction. 'Hiree quarters of the interviewed 
women reported concern for their child as a ri^jor motive for 
initiating treatment, and 80% reported concern as the motive 
for decreasing or stopping drug use during pregnancy. This 
suggests that pregnant^ can indeed be a time whea women 
may be motivated to tackle their addiction. Moreover, penal- 
izing approaches that underscore guilt and shame may be 
counterproductive and deter women from use of such ser- 
vices, as 42% said that guilt and shame over their drug use 
was ^ir principal reason for avoiding prenatal care." 

What then might be the purpose of mandatory treatment 
during pregnancy if it is not to punish a crime, protect self or 
others, or to obtain a privilege? An obvious gml would be to 
safeguard the fetus from exposure to toxic drugs. While this is 
clearly a sigtdffcant aim, with medical, public health, and 
social dimensions, mandatory treatment does not appear like- 
ly to achieve it. Fbr example, the duration of treatment in 
iMth the dvil commitment and criminal justice experiences 
has often been for periods Car shorter than the 40 weeks of 
term pregnancy. Barry' has questioned the efficacy of trying 
to protect fetal well-being by sending those who do not comply 
with treatment to prison, where drags are readily available 
but prenatal care is not.' 

Many women are not aware that they are pregnant until 
late in the first, or even until the second, trimester This is 
more likely to be true for those who are subjected to hunger, 
infections, stress, and drags, since these can lead to irregular 
menstrual cycles. Thus, to effectively safeguard fetiises from 
exposure to illidt drugs, treatment would have to be imposed 
on all addicted fertile women. This would present enormous 
practical problems since the current system cannot even meet 
the needs of those seeking treatment. Moreover, it would 
raise issues of gender discrimination similar to those posed by 
corporate policies exduding fertile women from the "toxic 
workplace,” as exemplified by the Johnson Controls Inc case 
recently dedded on by the Supreme Court.** 

Restricting concern about consequences of parental drag 
use on oftspring solely to fetal exposure during pregnancy 
ignores other routes and timing of exposure that ruqt ad- 
versely affect future children. Preconceptional exposure of 
either parent to drugs might result in genetic or functional 
changes in sperm or ovum. Paternal exposure to drugs might 
be transmitted via the semen through intercourse with a 


pregnant woman.*' There is, therefore, limited biologic plau- 
sibility to restricting compulsory treatment to pregnancy 
alone. Nor is there biologic plausibility to restricting concern 
for fetal welfare to in utero exposure to illidt drugs. Two lidt 
drags, dgarettes and alcohol, are among the more potent 
known fetotoxic agents.**^ 

Might the purpose of mandatory treatment of a pregnant 
woman be to improve her level of parental fimctioning? Pro- 
viding her with treatment and support while she raises her 
child might achieve that goal, while mandating treatment 
during pregnancy and discharging her post partum, especial- 
ly with the relapse-provoking stresses of new motherhood, 
seems unlikely to attain it. ** Such an approach also implidtly 
negates the role of the &ther. It not only assumes parental 
responsibility to be solely maternal, it also ignores the poten- 
tial male contribution to female drug use. Miuiy women report 
initiation into drug use by male sex partners, as well as 
sabotage of their efforts to abstain from drugs by their drag- 
using partners.** If the goal mandatory treatment during 
pregnancy is to improve parental functioning, then its 
Mhievement requires including fathers and extending treat- 
ment beyond birth. 

Of course, if mandatory treatment of a pregnant woman is 
for her own sake, there is no need to restrict it to pregnancy. 
The inconsistendes described herein underscore lack of clar- 
ity as to the ftmdamental purpose of compulsory treatment for 
pregnant women. 

POUCY RECOMMENDATIONS AND COMMENTS 

Both National Institute on Drug Abuse and World Health 
Organization researchers''* have reached certain condusions 
after reviewing the international experience with mandatory 
treatment, including the following: 

1. Compulsory Ifrealment Cannot Overcome Deffcits in 
Services.— Mandatory treatment in the face of insuffident 
treatment opportunities is likely to result in detention rather 
than rehabilitation and to exacerbate the shortages for other 
addicted people voluntarily seeking treatment. This dilemma 
is even more pronounced for pregnant women since their 
categorical exclusion renders access to treatment even more 
problematic for them than for addicted persons in general and 
because the limited treatment available is rarely appropriate 
to their needs. 

2. Many Modalities of TVeatment, Including ‘After 
Care,’ Should Be Available Because of the Chronic Relaps- 
ing Nature of Addiction. —Coordination between the health, 
social service, and drag treatment networks is essential if the 
pregnant woman is to be well served. 

3. Once Treatment Is Available for Which ITiere Is Evi- 
dence of Effectiveness, Then Widespread Outreach Ef- 
forts Need to Be Made to Induce People to Enter Treat- 
ment Voluntarily.— Outreach to pregnant women would 
have to overcome the fear of prosecution or loss of child 
custody and the feelings of guilt and shame that currently 
deter many pregnant addicts from seeking prenatal care or 
drug treatment. 

4. One Can Compel Attendance But Not Meaningful 
Participation. — Psychological treatment requires the active 
participation of the patient in order for it to be effective. 

6. If Compulsory Treatment Is to TUce Place, There 
Should Be a Guarantee of Substantive and Procedural 
Rights, the Involuntary Period Should Be Limited and 
Subject to Review, and Evaluative Measures of the Effica- 
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cy of Such Mandatory Programs Should Be Conducted. — 
Legal justification for compulsory treatment because of preg- 
nancy would have to resolve questions of sex discrimination, 
and outcome parameters for evaluation of efficacy need to be 
specified in terms of reduced druguse, reproductive outcome, 
or parental function. 

CONCLUSIONS 

There is a lack of rigorous research data to substantiate the 
effectiveness of compulsory treatment in general. Since nei- 
ther outcomes nor comparison groups have been cleariy speci- 
fied, we lack a firm database from which to judge efficacy. 
Tliere are some data suggesting that mandatory treatment 
may be associated with increased duration of treatment, but 
these have not been compared with alternative strategies to 
prolong treatment. 

The evaluative efforts outlined have dealt almost exclusive- 
ly with male subjects. Data from the National Institute on 
Drug Abuse document that treatment programs often fail to 
address the specific needs of female addicts, su^esting that it 
is incorrect to extrapolate to women from the experience 
men in treatment. Pregnancy adds another dimension of spe- 
cific need, presumably further limitii^ the relevance of stud- 
ies with male subjects. 

Data have repeatedly indicated that concern for children 
often motivates addicted women to seek drug treatment and 
that lack of services for children precludes womenh ongoing 
participation.*^ Ihere are also descriptive profiles of female 
addicts demonstrating a high prevalence of sexual and ph^i- 
cal abuse histories.* The retention rate in treatment pro- 
grams that are derigned to respond to either of these needs 
has not been contrasted with retention associated with man- 
datory treatment, and we lack evidence to compare the effica- 
cy of these different approaches. Since imposing mandatory 
treatment involves depriving the person of Uberty, it should 
require demonstration of superior efficacy compared with 
less intrusive measures. 

The general failure to define outcome parameters by which 
to assess mandatory treatment is even more obvious in the 
case of pregnancy because of the conceptual fuzziness charac- 
terizing the whole venture. Mandatory treatment specifically 
aimed at pregnant women does not correspond with any of the 
legal models invoked to justify its other applications. 

Efficacy is only one measure to be considered when formu- 
lating policy; protection of constitutional rights and further- 
ance of public health and other social goals are critical yard- 
sticks as well. Experience suggests that establishing policy to 
compel pregnant women into treatment may exacerbate cur- 
rent social inequities affecting women in general and poor 
minority women in particular. The lack of coherent theoreti- 
cal or data-driven reasons to support mandatory treatment 
for pregnant women underscores why some suspect that its 
application may be discriminatory. 

There are alternative strategies for decreasing fetal and 
maternal exposure to toxic drugs and for bolstering families. 
These include enhancing drug treatment services to better 
meet the needs of pregnant and parenting women and ensur- 
ing that such services are readily available and appear wel- 
coming and useful to potential clients. Indeed, in the current 
context of the scarcity and poor quality of drug treatment 
programs for women/mothers, a debate over mandatory 
treatment is symbolic at best and is meaningless in practical 


terms. If pregnancy is indeed a window of opportunity for 
treating addiction, let us avail ourselves of it by first makin g 
high-quality voluntary treatment services for women wide- 
spread and visible. At this time, the children of drug-using 
mothers may be most effectively served by the development 
of available, efficacious, and welcoming services for women 
and families. 
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When Becoming Pregnant Is a Crime 


LYNN M. PALTROW 


( A]s healthy mothers are essential to vigorous offspring, the 
physical wdl-being of woman becomes an ob^t of public 
interest and care in order to preserve the strer^th and vigor 
of the race.' 

In 1907, the state's concern for "vigorous offspring" 
combined with paternalistic views of women led die 
Supreme Court in Muller v. Oregon, to uphold protective 
labor legislation which discriminated against women 
and excluded them from the work force. Today, "vigor- 
ous offepring" have once again become the "object of 
public interest" but now criminal prosecutiorxs are being 
used to ensure "healthy mothers." 

Although such prosecutions were once relatively rare, 
an increasing number of women are being arrested for 
pregnancy-related behavior deemed potentially harm- 
ful to the fetus. Women who allegedly threaten "the 
strei\gth and vigor of the race" face not just unemploy- 
ment^ but also criminal prosecution under unprece- 
dented interpretations of child abuse and drug traffick- 
ing statutes. The first widely publicized criminal prose- 
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cutiortt of pregnant women occurred in the nud-nine- 
teen-eighties; today there are at least thirty-five cases 
around the country, and the trend is growing.* Accord- 
ing to an article in U.S.A. Today, "experts expect hun- 
dreds more cases."* 

Prosecutors in two South Carolina cities, Greenville 
and Charleston, have been particularly zealous in bring- 
ing these cases. In both places, indi viduabat local public 
hospitals joined with state officials to establish a proce- 
dure for prosecuting pregnant women who tested posi- 
tive for the presence of illicit substances. In Charleston, 
women who come into the public hospital for prenatal 
care or delivery are selectively tested for drugs; those 
who test p>ositive have their names turned over to the 
police. The police then go to the hospital. The women, 
who are still recovering from the delivery, are hand- 
cuffed and taken to jail and slay there until they can 
make bail. At least one woman arrived at the jail still 
bleeding from the delivery; she was told to sit on a 
towel.* 

Like the South Carolina prosecutions, most of the 
cases in other states have involved allegations of illegal 
drug use during pregnancy. However, none of the 
women have been arrested for the crime of illegal drug 
use or possession. Instead, they are being arrested for a 
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new and independent crime: becomii^ pregnant while 
j^dkted 10 dn^ These tvomen are being proseoited 
tor crimes whidi cany significantiy greates’ penalties 
than mere possession or use: the biological event of 
ccmreptkm tren^oirns d\e «tfoman trom dn^ user into a 
dnig traffidco-orduldabus^. Because these prosecu- 
tions penalize a woman for her decision to continue a 
pregnancy, they violate constitutional privacy guararv- 
tees fital protect ri^t fo decide "'whedMar fo bear or 
begatadtiykl."* 

Prosecutors argue that die purpose of these arrests is 
to get women to stop using drugs, not to end their preg- 
nancies. ButasItepn^entativeGeorgeMiUerconduded 
after Congressional research and hearings on the sub- 
ject, wlomen who seek hdp for drug addiction during 
pse^iancy cannot gel it."’ For example, in a survey of 
drag abi»e t rea tm ent progn^ to York Gty, Dr. 
Wendy ChavVan found that 54 percent of die dt/s drug 
programs will not accept any pregnant women; 67 per- 
cent denied treatment to pre^iant addicts on Medicaid; 


For a woman accused of prenatal 
child abuse, the only option 
may be an abortion. 


87 percent doiied treatment to pregnant women on 
Medicaid ^>ecificaUy addicted to crack.' Dr Chavkin 
further reported diat "(l)ess than half of those programs 
that did accept pregnant women made arrangements for 
prenatal care and only two provided child care, despite 
research by the National Institute for Drug Abuse dem- 
onstrating that lade c^ child care effectively precludes 
the partidpatiem of women in drug treatment."* 

The lack erf af^ropriate drug treatment proems for 
women isanationwide problem. Ann O'Reilly, Director 
of Family and Children's Services for the San Francisco 
Departmentof Social Services stated, "If these mothers 
ware walking away from treatment, 1 might feel differ- 
entiy, but th^ are not walking away from treatment — 
they're walk^ away from waiting lists."'^ 

Moreover, ending an addiction without hdp is virtu- 
ally impossible. According to Martha NendoltacUnical 
nurse who counsels pregnant women seekingdrug treat- 
ment. "very few women can stop on their own."” As 
one formerly addicted woman testified in recent con- 
gressional hirings: 


1 can tell you that drug addicts are human beings who have 
the same hopes and dreams Aat yen do. Dn^-«ddieted 
mothers tevetiirir children just like any other motiier. 1 
love my childnm. But it is just not easy to stop using drags. 

It has a long time and a lot of treatment fev me to 

zttdi this point in my recovery. Recoverii^btsn any kind 
ofaddicttenisaioi«-t0mpio(te5s,foiu^witiirelap5a, it 
takes a tremendous support system.” 

A woman unable to get help f^ her addietkm c^ who 
isintiieiniddleoftitt 'Tong-term process" of overcom- 
ing an addiction (Moblem may be hdd criminally liable 
simply for beoooiing pregnant and oontinumg it to term. 
In State of Ffariia o. JokRSon," Jennifer johnsem was 
convicted of ddiveiy at an ill^al substance to a minor. 
The prosecutor argued that cocaine wasddivered to the 
infant rhmu gh the undrfU^ cord die mmnents 

after birth but before die cord was cut Inhisdosing 
argument, however, the prosecutor made clear that 
J(rfuison's real crime was not delivery of dru^ but die 
delivery of her child: "When ^ ddivered that baby, 
she broke the law in the State." Thecourt agreed widi 
diis fonnulation of the "crime," noting that Jennifer 
Johnson "made a dioice to become pregnant and to 
allow diose prc^iandes to come to term."’' 

For a woman accused of prenatal child abuse, die only 

Option to avoid prosecutimi or imprisonment may bean 
abortion. In Washington, D.C, a vfomxn mysteriously 
"miscarried" days before a hearing whidi had been 
scheduled by a judge who had threatened to put her in 
jail because he believed she was using drugs while 
pregnant '* But many poor women cannerf afford an 
abortion,'* whether it is coerced by threais of impri- 
sonment or consdentiously and freely chosen as an 
ethical act'’ Yet all of the recent prosecutions of preg- 
nant women have been brought against poor wOTien, 
several of them battered, more than half of them women 
of color.” 

Treating pregnancy as a cmrflict between maternal 
and fetal rights leads inevitably down a slippery slope. 
Prosecutions of pregnant women cannot rationally be 
limited to illegal conduct because many legal behaviors 
cause damage to develofrfi^ babies. Wonwn %riio are 
diabetic or rrfrese, women with cancer or epilepsy who 
need drugs that could harm the fetus, and women who 
are too poor to eat adequately or to get fnenatal care 
could all be characterized as feta! abusers. Pregnant 
women engage in all sorts of behaviors that could ex- 
pose their fetuses to harm, including flying to Europe” 
and cleaning their cat's Utter box,® As Supreme 
Court of niinois observed; 
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15 a legally cognizable duty on the part of mothers were rec* 
ognized, then a judkially defined standard of conduct 
would have to met It must be aske<L by what judicially 
defined standard would a mother have her every act or 
mnission while pregnant subjected to State scrutiny? By 
what objective standard could a jury be guided in determin' 
ing wh^her a pregnant iwxnan did all that was necessary in 
order itot to breach a legal duty to not interfere wltti her 
feti^ separate and independent li^t to be bom vdule? In 
what way would prejudicial and stereotypical bdiefe about 
the reproductive ^lilities of women be Iran interfering 

with a jury's determination of whether a particular wcmian 
was n^jigent at any point during her pregnancy?” 

Becauseno woman can provide theperfect wofhb^ oimi* 
nal jncsecutions come dangerously dose to turning 
pregnancy itself intoa crime. 

But aren't some behaviors, like illegal drug use, so 
dearly harmful that they can be singled out? Repladi^ 
assumptums widt facts makes it dear tfiat neitfter drugs 
nor ai^ other substance can be considered in isolation. 
The extent of harm from a particular drug depends on 
the quantity, tinting, and form of tite drugs used, the 
healA of tiie svoman using thent, and her access to 
prenatal health care. According to a 1985 Orlando, 
Florida report on prenatal care, "(i)n the end, it is safer 
for the baby to be bom to a drug-abusing, anonic or 
diabetic motiier who visits tite doctor throughout her 
pregnancy than to be bom to a normal woman who does 
rtot."® 

In /r re /. Jeffrey,^ a probate court judge removed a 
child from its mother for neglect several mcmtiis after its 
birth based on her alleged use of "Illegal The 

petition alleged titat during the last few weeks of her 
pregnancy, &e woman had taken four non-prescription 


Une-drawing at illegal drug use will 
not protect pregnant women from 
unjustified state intrusion. 


valium to relieve the pain from injuries she had sus- 
tained in an automobile accident; the infant was bom 
intoxicatedbutnotaddicted. The woman had no history 
of drug addiction, and the later drug screeru to whidi 
she agreed were negative. In addition, she had no 
history of neglect or even of previous contact with pro- 
tective services for her two other children. Neverthe- 
less, it took over a year for the woman to get her baby 


back. Although this was a family court action for ne- 
glect, iu>t a criminal proceeding, it illustrates that line- 
drawing at illegal drug use will no/t protect pregnant 
wcxnen and their children from unjustified and counter- 
productive state intrusion. 

In fact, these prosecutions are not limited to pregnant 
women who engage in iHegsI b^vior. In Laramie, 
Wyomii^ Diaito Pfannenstid, a pregnant %voinan, was 
arrested for child abuse when dte admitted to the pr^ice 
that she had been drirtidng alcohd. Pfaimestid had 
appeared at a police stati<m in order to file a daim 


It is clear that legislatures never intended 
to create a duty of care owed by 
pregnant women to the fetus. 


agaii\st her husbaid for battering her; she was con- 
cerned that his contiruied abuse %vould endanger her 
pregtumey.^ And in 1985, Pamela Rae Stewart was 
charged witit "felling to follow her doctor's advice" to 
stay off her feet, to refiain from sexual intercoime, 
refrain from takii^ street drugs, and seek immediate 
medical attention If she experienced difficulties with the 
pregnancy.^ The only ill^al act alleged was the use of 
"street drags," based on the preseiKS in her blood of a 
substarwe that could have come firan an over-tiie^xNinlia’ 
antihistamine. The prosecutors later admitted that her 
non-criminal behaviors were the basis for the prosecu- 
tion because drugs had littie if anything to do with the 
baby's injuries.* These prosecutions threaten to opoi 
tite door to wholesale invasions of wranen's rights to 
bodily integrity, self-determination, and privacy. 

These piosecutionsalso viola tebasicprindples of due 
processoflaw. Prosecutors justify cases premised on a 
woman'sdruguseduring pregnant with theclaim that 
anypersonwhousesiUe^drugscoixunitsacriiite. Yet, 

in none of these cases has the state been required to 
prove that the woman has actually committed the un- 
derlying crimeofdrugposscssion. Moreover, it is abun- 
dantly clear that thelegjslatures never intended tiie stat- 
utes on which these prosecutions have been based to 
create a duty of care owed pregnant WOTten to the 
fetus, enforceable through the criminal law. Women 
have been arrested under criminal child support stat- 
utes and for child abuse, child neglect, man^ughter, 
and delivery of illegal substances to minors. All of these 
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sutuus were created b> provide state protection to bom 
perscms Irom post-birth actions. Thus, at a minimum 
these m»nen's due pieces rights have been violated 
because thoe was simply no notice that these taws 
would apply to them. 

These cases also raise serious questions about prose- 
cutonaJi ^ucs. The American Bar Association Stan- 
dards for Crixnina] Justice states ttiat ''the duty of the 
prosecutor is to seek justice, not merely to convicl."® 


A Mw vMich interferes loith a fundamental 
privacy right must withstand searching 
judicial examination. 


The pro\nskm concerning noncriminal disposition of 
cases also states that "prosecutors should be familiar 
widt the resources of social agenctes. But when 
prosecutes know or should know that drug abuse 
treatment for %vomen is unavailableand that the statutes 
they are using were not eructed to purush addicted 
becoming pregnant how are the interests of 
justice being served? Statements like one made by the 
Muskegon Gwnty, Michigan attorney that the "main 
coivcem Is to send a message to drug abusers that they 
should seek treatment before the criminal justice system 
has to become involved"” seems self-serving at best 
when tmatn^t b unavailable in the first place. 

But even if statutes were passed with the express 
intent of crimiitalizing pregnant women's behaviors, 
such la ws inall likelihc^ would fall as u rKonstitutional . 
A law which interferes with a fundamental privacy right 
must withstand searching judicial examination. For the 
law to survive, the state must establish that it has a 
compelling interest and must demonstrate that the law 
is narrowly tailored and furthers the asserted interest*® 

In most of these cases the asserted state interest is in 
the fetus. However, the Supreme Court has held that at 
no stage of development is a fetus a "person" with 
rights separate from the woman.” NeithCT legally nor 
biologiddly are fetuses independent parties with rights 
einforceablea^nsttite woman- As the Illinois Supreme 
Court observed: 

It is, after all, tite whole life of the pregnani woman which 
impacts on the devdopment of the fetus. As opposed »o the 
third-party defendant, it is the mother's every waking and 


sleepily moment which, fat better or worse, shapes the 
prenatal environment which forms the work! for the devel- 
oping fetus. That this is so is not a pr^;nant woman's foult 
it is a fact of life.® 

Utese prosecutions seek to create what the Illinois Su- 
preme Court has called tte "l^al fiction" that the fetus 
"is a separate legal person with rights hostile ... to the 
woman."” 

But whether the asserted state interests in fetal rights 
or in the health and weil-bdng of womo) and children, 
the state would be unable to prove that such a statute 
would improve either maternal or fetel health through 
theleastintrusivenieans. Ifprosecutionsactuallyfright- 
ened women into going cold turkey (and titey don't), 
abrupt withdrawal from certain drug}, such as heroin, 
could cause fetal deadv. Putting women in phsems. 
where drugs may still be availal^e,” aird where there is 
neither drug abuse treatment nor prenatal health care, 
will not further any legitimate h^th interest** And 
even if proseaitors could prove that the outcon^ of a 
few pregnancies %vas improved as a result of threatenmg 
or imprisoning pregnant women, it would ru)t justify the 
imposition on women's freedom that results from treat- 
ing them like incubators. 

In reality, prosecutions and convlctioirs deter preg- 
nant women from gettii^ what little l^lth care is 
available. AsSenalorHerbKohlstatedatCongrcssional 
hearings on perinatal substance abuse, '1m)others — afraid 
of criminal pn»ecution — fail to seek the very prenatal 
care that could help their babies and them."” In San 
Diego, after Pamela Rae Stewart was prosecuted, health 
care workers reported that patients became distrustful 
believing that they would be turned in. Some potential 
patients refused to come in for treatment.*’ According 
to Ricardo Quiroga, who is helping to set up an alcohol 


Neither legally nor biologically are fetuses 
independent parties with rights 
enprceable against the wortmn. 


recovery house for Hispanic women witir childt^ in 
Massachusetts, women "don't want to seek help for fear 
they will lose their children."** The State of Minnesota 
recently enacted a law which, among other things, re- 
quires hospital (rfficials to report to tite local welfare 
agency pregnant women who have or are believed to 
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have used a controlled substance durir^ preg^iancy. 
The Naticmal Assodatum on Perinatal Dmg Addiction 
and Reseat (NAPAKE) has already obs^ved that 
women are being detened ten seeldng prenatal care 
because of thb statute,’* 

Those women who do seek care are often too fright- 
ened to sptah opady to todr doctors about todr jMob- 
lems. In Florida^ for examii^e, after "tujniforxned offi- 
cers wearing guns entered Bayfront Medical Center . . . 
to in vesti^te new mothers suspected of cocaineabuse/' 
doctors reported that they could no longer 'depend on 
mothers to toU toem the truth about their drug use . 

. . because the word haldl gotten around that the police 
will have to be notified"" 

Rather than promcKing any legitimate state inteiest, 
much less a cxHnpelling one, toese prosecutions are 
undermining public health, a fact refiected by the in- 
creasingly outspoken opposition of public health or- 
ganizations to these prosecutions. For example, four- 
teen |Hiblic heaitiK and public interest groups, including 
the American Public Healto Association, ^ American 
Society erf Law & Medicine, the Naticmal Association of 
Alcoholism ard Drug Abuse Counsdors, the American 
Society of Addiction Medicine, and the National Asso- 
ciation tor Perinatal Addiction Research (NAP ARE), 
recently sought to file amicus briefs in opposition to the 
conviction of Jennifer jerfmson. These groups share ti\e 
assessment of the Committee on Etotes erf the American 
College of Obstetricians and Gynecologists, whose 1987 
opinion stated that "inappropriate reliance on fudiciat 
authcRity may lead to undesirable societal consequences, 
such as the oritrunaluation of TKVKornpUance witit medical 
recommendations."*’ This statement was intended as a 
basis for opposing 'legal actiems against women be- 
cause they are pregnant and engage in beha vicH* possibly 
detrimental to the fetus."" 

Prosecutions of pregnant women may also violate tire 
tourteenth amendment's guarantee of equal perfection. 
While toe sta te can and should enforce against pregnant 
women aiminal laws that apply to the general pcqnila- 
tion, any govemmmtal action that singles out women 
for special penalties solely because they become preg- 
nant discriminates on the basis of gender." These prose- 
cutions may also raise race discrimination daimscH*, at 
the very ieasA, issues of selective prosecution because so 
many of them are directed against poor wcKnenof co1<H’. 
A recent study conducted by NAPARE in Pindlas County, 
Florida, found tl»t, although toe rate of drug use by 
Black women and white women was the same. Black 
women were reported for their drug use ten times more 
often than white women.** 


U is understandable that prosecutors and others are 
upset or ang^ thatbalnes are bcii^ bom with disabili- 
ties that in sonecasescouldhavebeen prevented. What 

IS less understandaNe is why ti\at anger is so easily and 
exclusivelydirected against the mothers. While no one 
views thOM who run drug abuse programs that turn 
away preg;nant wooten (^tlrf»ewhooonris^tiy under- 
fund them as feta! abusers, many are willing tocondemn 
outright pregnant wonten as selfish people intent on 
hurting their developing babies." 

But pregnant women who are drinking excessively, 
abusing drugs, smoking, or eating inadequately are first 
and foremost hurting themselves. In our rush to blame 
women for their failure to take care of others we are 
missing the pmnt that they have never been encouraged 
to "selfishly'' care for themselves. Of« reason predom- 
inately male or coed drug treatment i^’C^rams do iu>t 
work for women may be toat the women "assume 
carebker or partner roles and neglect their own recov- 
ery."** For example, while a woman was at New Day, 
one of the emmt^s ordy leridential drug abuse pro- 


The last thing we should do is turn 
pregnant women and mothers 
into criminals. 


grams run by and for women, the father of her child 
called to tell her that he had been arrested for possession 
of cocaine. She e3q>lained, "I'm tlte one who always 
bailed him out,” but "Itjhis tinte, she told him, she had 
to take care o( hersdf.”*^ 

PhyllisSa vage, theFarruly Center Director at Odyssey 
House, New York Qt/s only drug treatment program 
where mothers and small toildren can live together, 
explained that ti^e lives of the twenty-one women in the 

pr<^ram"haveJtev€rbccnanythingbuthellish" 'tAjU 

they know israge and anger and abuse. . .This is toe first 
place that many of our women have been where they 
can't gel hit."** Research has shovm that 80 to90pCTcent 
of female drug addicts and alcoNrftcs have been victims 
of rape or incest.** 

If what we realty want to do is help wonwn and 
children, the last thing we should do is turn pregnant 
women and mothers intocriminals. As Dr. Ira Chasnoff, 
an expert on perinatal addiction has stated: 'TT|he 
public must be assured of rum-punitive, comprehensive 
care which will meet the needs of the pregnant woman 
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who is a substance abuser."" Real solutions would 
indude making available reproductive healtii services^ 
induding abcntion, sex and parenting education^ and 
prenatal and other healdi care.‘‘ Notwlisaiinination 
polkies must be adopted and enforced in existing drug 
treatment programs and more fund^ induding the money 
which is presently being used to arrest women and place 
thar duidren in fbstCT care, must be made available tor 


drug treatment and education. And, finally, prosecu- 
tors and lawmakers must stop pretending that the crimi- 
nal prosecution of pregnant women is a quick tix for die 
pm>bleTns of drug addiction when we have known tor 
years that drug abuse, like most other causes of infant 
mortality and morbidity, requires long-term solutions 
invcriving significant societal commitments to rehabili- 
tation, treatment, and education." 
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Mr. SOUDER. Thank you very much for your testimony. Chairman 
Hastert is coordinating our health bill, which we’re going to have 
to vote on tomorrow morning, so he’s busy trying to keep the coali- 
tion together. But I know he visited your facility and was very im- 
pressed. 

Dr. Feinberg. 

Dr. Feinberg. Good afternoon, Mr. Chairman, Congressman Bar- 
rett. Thank you for inviting me to testify today. My name is Dr. 
Francine Feinberg, and I am the executive director of Meta House 
in Milwaukee, WI. Meta House is a community-based residential 
program that treats alcohol and drug problems for pregnant, 
postpartum women, and women with their children. 

Prenatal alcohol and drug use is a serious public health problem, 
and we are all in agreement that something should be done to treat 
it. Meta House and many other treatment centers for pregnant 
women and women with children throughout the Nation recognized 
this problem many years ago. And now we have an enormous 
amount of experience addressing it. 

I’m here to tell you that we are succeeding, but I’m also here to 
tell you that based on both the research and my 15 years of experi- 
ence, the primary reason many pregnant women with alcohol and 
drug abuse problems do not seek prenatal care or treatment for 
their addiction is fear of being turned into the authorities and ulti- 
mately losing their children. The approaches of Wisconsin and 
South Carolina confirm these fears. 

Meta House has already seen a dramatic drop in the number of 
pregnant women seeking treatment. Recently, two pregnant women 
left treatment because we were unable to convince them that we 
would not turn them over to the authorities. In an attempt to help 
a few women and their children, these approaches will adversely 
impact many others who would have sought help, but now will hide 
in fear. 

It is possible to get expectant mothers into treatment and have 
positive birth outcomes. At Meta House we strive to achieve two 
goals. We help mothers deliver healthy drug free babies, and to 
provide these children with a mother who can then give them the 
physical and emotional support necessary to help them mature into 
healthy adults. 

Meta House has consistently achieved both these goals. During 
a 4 year period, 50 babies were born while their mothers were in 
treatment at Meta House — all were born drug free. Within a 2-year 
period, 205 children who had been in foster care were returned to 
their mothers either during treatment or very soon thereafter. An 
evaluation of Meta House by an objective outside organization con- 
cluded that 85.5 percent of the women at Meta House no longer use 
cocaine 2 years after treatment. In addition to that, over 81 percent 
of the Meta House clients were either gainfully employed or suc- 
cessfully engaged in Wisconsin’s Welfare to Work Program. 

Meta House successes are typical of women’s treatment services 
across the country. According to the 1996 data from the Center for 
Substance Abuse Treatment’s Pregnant, Postpartum Women and 
Infants Program, over 86 percent of their children were living with 
their mothers, and over 67 percent of the women were not using 
drugs or alcohol. 
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Pregnancy provides a window of opportunity for women with al- 
cohol and drug problems. Every day at Meta House we get phone 
calls from women who are pleading for help. They literally say they 
are afraid they are going to hurt their babies with their drug use, 
and they want treatment. But now when they call, they ask if we’re 
going to turn them in. This is not a simple issue. 

Pregnant and parenting women who use drugs often have very 
complex histories. Over 95 percent of the women in treatment at 
Meta House of a history of being brutally abused — sexually and by 
other types of violence. Over 65 percent of the women also have a 
mental health diagnosis in addition to their alcoholism and drug 
dependence. And poverty often exacerbates the stress and illness 
that many of these women and their families face. 

The treatment offered at Meta House helps to reduce and allevi- 
ate many of these problems. The women stay at Meta House from 
9 to 18 months, and participate in an expanded after care program. 
During the residential stays, women to learn to identify what feel- 
ings are behind their addiction and then how to cope with these 
feelings. They learn about health care, nutrition, parenting, and all 
the other basic living skills. They also can resume their education 
and find employment in housing. In addition to that, Meta House 
also provides all the services that are necessary for the children to 
help them recover from the effects of substance abuse, and also to 
prevent these children from using drugs in the future. 

The data certainly demonstrates that appropriate treatment does 
work for the child and the family, as well as for the mother. I 
would encourage this subcommittee to support treatment. This can 
be done by supporting the increases allocated by the House Appro- 
priations Committee to public alcohol and drug treatment and pre- 
vention funding. In Milwaukee County, funding has already been 
stopped on many occasions. We are already capped at 44 people for 
only 3 months of treatment. 

Health and substance abuse professionals agree that providing 
alcohol and drug treatment to pregnant and women with children 
is the most effective way to reduce the negative impact of sub- 
stance abuse on children, their mothers, and their family. However, 
policies that are punitive in nature, such as Wisconsin’s and South 
Carolina’s are not only ineffective in addressing substance abuse, 
they actually may increase the likelihood of negative birth out- 
comes for children of addicted mothers. 

Exemplary public policy focuses it’s impact on the good that it 
does for the majority of the people affected. Meta House and other 
programs of it’s kind have demonstrated their confidence to 
produce long term changes in women’s ability to raise their chil- 
dren and to live drug free, law abiding lives. 

For these reasons, we need legislation that will help women feel 
safe so they will access their prenatal care and enter treatment. 
We must increase the appropriate treatment opportunities for preg- 
nant women and women with children. It is imperative and the 
most sensible public policy to support. 

Thank you for providing me with the opportunity to testify, and 
I too would be happy to answer questions. 

[The prepared statement of Dr. Feinberg follows:] 
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Good morEung Chainnan Hasten, members of the Subcommitiee and Congressnara Bai^ my 
Congressman. Thank you ftw inviting me to testify today. My name is Dr. Franoine Feinbcrg, 
and 1 am the Executive Director of Mcto House in Milwaukee, Wisconsin. Meta House is a 
fwnm unity-tiaaed. residential alcohol and drug ircatmeitt program fot pregnant wid postpartum 
women ai^ wonuen with thttr children. 

Pisiaial alcohol and drug use is a seriotu public health problem. We are all in agreement that 
someihing should be done to treat it Meta House and many other treatment centers for pregnant 
women and women with childivn throughout the nation lacognued this problem many years ago 
and now have an enomous amount of experience addressing it. And 1 am here to teU you that 
we are suceeeding. The eunent approaches in Wisconsin and South Carolina, while perhaps well 
intended, will have a devastating impact on the birth outcomes of expectant vmmen with alcohol 
and drug problems. Baaed on both the reaeareh and my 1 S years of experience, the primary 
reason pregnant women with alcohol and drug problems do not seek prenatal care or treatment 
for their addiction is fear of bong turned into the authorities and uttimately losing their children. 
The Bi^rroaches of Wisconsin and South Carolina confiim their fears. Meta House already has 
sren a dramatic drop in the number of presaant won\cn seriung treatment. Recently two 
pregnant women left treatment because we could not convince them toat we would not tum them 
over to authorities. Tn sn aoexopt to help a few women ibmI their children, these punitive 
approaches will adversely impact many others who vidll now hide in fear. 

It is possible to get expectatK motiiers into treatment and have positive birth outcomes. 

Aleohel mad Drug Treatment for PreaaHiBt Women and Women wift Children Works 

At Meta House we strive to achieve two goals: 1) to help mothers deliver healthy, drug-free 
babies irul 2) to proridc these children with a mothCT who can give the physical and emotional 
support necessary to help them mature into healthy adults. Meta House consistently achieves 
both these goals. Let me share some of our suceesBes: 

• Durrng a four-year period, $0 babies have been bom while their mothers have been in 
treatment at Meta House * all were born drug-free. 

• Within a two-year period. 205 children who had been in fosn? care were returned to their 
mothers either during izeatment or soon thereafter. 

• An evaluation of Meta House by an otgeecive, outside organization concluded that over 
85.5% of women no longer used cocaine two years after tieanneDl. 

• After treatment, 81.0% of Meta House's clients wore either gainfully employed or 
engaged in Wisconsin's wel&re-to-woric program. 
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Meta House's successes are typical of women's treaUneDt services across the country. According 
to 1 996 for the Center for Substance Abuse Treatment's (CSAT) Pregnant and 

postpartum Women and Infants programs, after treatment: 

• 86.5% of children were living with their txK>thers 

■ 67.4% of women were not using drugs or alcohol 

• 903% of women were not involved with the criminal justice system 

• Employment of women increased by 820% 

Treatment at Meta Home 

Pregnancy provides a window of op^rtunity for women with alcohol and drug problems. Every 
day at Meta House we get phone c^ls &om women who are pleading for help. They literally say 
that they are aftaid that they are going to hurt their babies without treatment. When women fmd 
out that they are pregnant they want their babies to be healthy. Now they ask if we are going to 
turn them in. 

Pregnant and parenting women who use drugs have complex histories. Over 95% of the women 
in treatmeoi at Meta House have a history of being brutally abused sexually and by other types of 
violence. Over 65% of the women also have a mental health diagnosis in addition to their 
alcoholism and drug dependence. Poverty exacerbates the streaa and illness that many of these 
women and their families face. 

The trcatmeni oficred at Meta House helps to roiuce and alleviate many of the probJems that 
these women face. Women stay at Meta House &oro 9 to 18 months and participate in an 
extended aftercare program for support. During residential stays at Meta House, women learn to 
identify whai feelings are behind ^eir addiction and how to cope with these feelings. Women 
learn about health care, nutrition, and parenting. They also resume their educations and find 
employment and housing. Meta House also provides children with scrv'ices that help them 
recover from the effects of substance abuse and help to prevent these children from using drugs 
in the ftiture. 

The data discussed above demonstrates that treatment works for the child and family as well as 
for the mother. 

The Negative EfTc cta of Punitive Approachci 

Health and substance abuse professionals agree that providing alcohol and drug treatment to 
pregnant women and women wifti children is the most effective way to reduce the negative 
impact of subsunce abuse on children, their mothers and their families. The experience of Meta 
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House and aimilar progiaim demonsuaies dwt Ihe coopcrauon of the woman is a key component 
lo hei successful recovery. Policies that ate punitive in nanue, such as Wisconsin's and South 
Carolina's, do not efifecUvely address substance abuse and actually increase the likelihood of 
negative birth ourcomes for children of addicted mothers. 

As I stated, xesearch indicates that the number one barrier to treatment for women is fear of 
losing their children. I have discusaed the 'Wisconsin law with the women at Meta House and 
they view it as an attempt to punish them. They indicamd that because of this law they would be 
reluctant to seek prenatal care and tiealment fortheir alcohol and drug problems. One woman 
stated, "A lot of babies are gonna be bom at home.' The other women nodded their heads in 
agreement. Wisconsin's attempt to capture the few pregnant women who refuse tieaimeni is 
scaring away those pregoant women who want and need prenatal care and alcohol and drug 
treatment. 

Soiitlt CaroltM 

The South Cvolizta Supreme Court's decision in Whitner v. South Carolina^ 492 S.£.2d 111 
(S.C. \^7), cert denied \\%S.Ci. 1857 (May 26, 1 998) imposed «n impossible dilemma on 
physicians and trcaiment providers and, like the Wisconsin laWs created an obstacle rather than 
an incentive far women to nek treatment and prenatal care. 

The court in Whitner declared that a viable fetus is a ‘’child" within the meaning of the state's 
criminal child abuse and neglect code. See id. at 780. In doing so, the court imposed upon 
physicians and health care providers a duty to divulge to stale authorities, for possible 
prosecution, the identities and medical information of pregnant women who engage in conduct or 
activities that may "adversely affbet" the health and welftre of the fetus. Sfig S.C. Code § 20-7> 
510. Includedinsuchactivity isiheuseoflUegalsubstanees. Sgg S.C. Code § 20-7<736. 
Physicians and providen who &il to disclose such information now fiace criminal sanctions 
including tines and passible imptisonmeaL S.C. Code $ 20*7-560. The Whitner decision 
creates an impossiUe dilemma for physicians and providers: either risk jail by upholding the 
coofideodality that is an essential part of medical care and is critical for eflfecttve treatment, or 
disclose padents' idemiUcs In compliance widi the state requirements, a result which not only 
violates a patient's confidentiality, but also endangers her health and the heaidi of her fetus. 

As a result of the Whitner decision, many fvegoant women now fear secdung the substance abuse 
treatment and prenatal care which Is so vitally importaot to their hoalth. A woman who fears that 
confiding in her treatment counselor or physician could lead to arrest and imprisonment will 
avoid providing important information to the vary people who can help her most. The Whitner 
decision compromises die ethical practice of medicine, causes irrepanble harni to patients, and 
severely impairs the proviaon of vital health and social services. 

Anodwr result of the Whitner decision is that women do not know what behavior will subject 
them to criminal charges. The stautory interpTctadon endorsed by the Whitner court is vague. It 
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is unclear conduct is punisi»ble under the statute: wily illegal drug abuse? Or is alcohol 
abuse also puiusbable? Is otlwr activity which may endanger the health of die fetus, such as 
smoking, illegal? As Justice Moore said in his dissenting opinion,'’. . . the impact of (The 
m^ority's] decision is to render a pregnant women potentially criminally liable for myriad acts 
which the legislature has not seen fit to criminalize." Whitner. 492 S.E.2d ^ 7i8 (Moore, J.. 
dissenting). 

Wlseoaae 

The Wisconsin legislature recently passed and enacted Assembly Bill 463 which amends 
V^soonain's child protectian laws to nuke them applicable lo pregnant women. Seg A. 93-463, 

1 ^ Legis. Sew, (Wise. 1 997). The new law states that a fetus is a "child" and is Aereby 
protected by Wisconsin law. 5sg ii The law fhrthcr provides that a court may order a pregnant 
women to receive alcohol and drug treatment If Ae woman refuses to enter treatment, and Aere 
is a showing that Acre is a "substantial risk Aal Ae physical healA of Ae unborn child, and of 
the child when bom, will be seriously affected or endangered" by the wn>man's uiAction, Aen Ae 
court may order that Ae state take Ae woman into physical custody. SfiS ill ^ enforcement 
officer can fk* a wmnan Am custody if heyshe believes that Aere is a risk Aal Ae fetus will be 
in danger unless the woman is talmn into custody. A woman may be held in Ae honw of an aduU 
relative or friend, a residential Acility, hospital, physician’s office, or public treatment facility. 

Punitive measures ignore the root causes of addiction Ar so many women > sexual abuse and 
battering - during vAich women are victimiied. Punitive approaches such as Aese make womea 
victims again. This undermines all we have learned m treating women about how imponant it is 
xo enable them to take control of Aeir lives r^hcr than piznishmg them. So, like m Ae Whltner 
decision, the Wisconsin law will create obstacles, raAer than mcenttves, to gening treatment. 
Fearing being forced into custody, and peiiiaps separated from her children, a pregnant woman 
will likely avoid the alcohol and drug trcatitrent a^ prenatal care that she nee^. 

In addition, the Uw has the potenriol of placing Ae woman in grave physical danger and 
exposing her to continued drug use. By ai!owic^^ a pregnant woman to be held in Ae home of an 
adult relative or friend, the law has Ae potential to force a woman to stay in Ae household of a 
batterer or to remain in a residemee where drugs are being bought, sold, or used. Keeping a 
pregnant woman in a physician's office or a hospital for 72 hours similarly accomplishes little 
and is a misuse of resowces. 

Futhennore, Ae law gives police offices dangerously wide discretion in detennining wheAcr to 
take a pxegntfit woman into custody. Law eaforeement officers ere not healA professionals 
trained to recognize and treat addiction. Leaving Ae decision wheAer to take a pregnant woman 
mto custody to an umrained police officer opens the door to widespread abuse and errors in 
judgmeot that could result A devastating effects on Ac healA and well-being of Ae woman and 
fetus and serious oonsUtutiooaf violations. 
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AjCCMi to TreatniMit IsXmiited 

Although treatment for these women is successful, there are few resources to support it. Access 
tn treatment at Meta House is limited. Instead of being able to oiTer immediate treatment and 
help to any woman who calls, I am forced to place woman after woman on the waiting list 
because Meta House is always full. Approximately 100 families, women and their children, are 
waiting to enter the program. Each time there is an article in the media that brings public 
anention to a woman who is drinking or using drugs and has harmed her baby, I look for the 
name of that woman on our waiting list. On more than one occasion that women tried to get help 
for her addiction from Meta House and I had to tell l^r Oiat she had to wait. 

[sfatiooaily and locally In Wisconsin, access to alcohol and drug treatment does not meet the 
current need for services. Nationally, only 50% of the individuals who need treaunent receive it. 
Waiting lists for alcohol and drug treatment are six months long in some regions. Wisconsin's 
public treatment system budget has been cut in half. Health Maintenance Organizations (HMOs) 
in Wisconsin, which are tasked with providing alcohol and drug lieatraeni for public assistance 
clients, arc providing few treatment services. The HMO study conducted by the Wisconsin 
Bureau of Health Care Financing indicates that die penetration rate for alcohol and drug 
treatment in southeastern Wisconsin is approximately 3%. Some HMD's are providing no 
treatment services. 

Conclusion 

Exemplary public policy focuses its impact on the good that it does for the majority of people 
affected. Meta House and other programs of its kind have demonstrated their ability to produce 
long-term changes in women's ability to raise their children and to live drug-free, law-abiding 
lives. For these reasons, women need to feel safe so they will access pre-natal care and enter 
treatment. Increasing treatment opportunities for pregnant women and women with children is 
imperative and the most sensible public policy to support. 

Thank you for providing me with the opportunity to testify today. I would be happy to answer 
any questions. 
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Mr. SOUDER. Thank you very much for your testimony. 

Dr. Marshall. 

Ms. Marshall. Thank you very much, Mr. Chairman and Mr. 
Barrett, for the opportunity to testify today. I feel like I’ve already 
been introduced to you earlier today, but I would like to tell you 
just a little bit about myself. Before I became a bio-ethicist, I was 
a critical care nurse for 12 years, and I began my practice in crit- 
ical care in the newborn intensive care unit. And after 12 years in 
adult and pediatric critical care, I went to graduate school in bio- 
ethics and religious studies, and since then have been a practicing 
bio-ethicist. 

I’m also a principal investigator under the Robert Wood Johnson 
Substance Abuse Policy Research Foundation, and am engaged in 
a project analyzing the legal and ethical issues involved in coercive 
approaches to perinatal substance abuse, and that includes crim- 
inalization, involuntary civil commitment, and removal of child cus- 
tody. 

So that my remarks to you today will be based, I hope, on well 
founded research and not on anecdote, horror stories, or outdated 
clinical studies. 

As you know, the problem of perinatal substance abuse is a com- 
plex problem. It doesn’t lend itself to easy solutions. I think one of 
the most important questions that we should examine here today 
are what are the goals of public health policy and any sort of law 
enforcement intervention, whether they are to foster healthy preg- 
nancies with healthy outcomes, or whether they are to engage in 
deterrent and punishment, which certainly are legitimate law en- 
forcement goals but may not be legitimate public health goals with- 
in the context of perinatal substance abuse. 

We know that criminalization of perinatal substance abuse has 
no demonstrated effect on improving child health or on deterrence 
of substance abuse by pregnant women. On the contrary, as you’ve 
heard it may have a detrimental effect as it has been shown that 
substance abusing pregnant women forego early prenatal care and 
substance abuse treatment for fear of losing their children or for 
being arrested. The net effect is less prenatal care, and less sub- 
stance abuse treatment. And other untoward effects might include 
increased rates of abortions, increased perinatal HIV transmission. 

Distancing pregnant women from prenatal care and substance 
abuse treatment is doubly tragic, in that pregnancies that involve 
substance abuse are by definition high risk pregnancies, thus re- 
quiring good prenatal care, and because substance abuse treatment 
during pregnancy has been shown to be effective in reducing the 
risk of drug exposure before birth and in improving a woman’s par- 
enting skills after birth. 

The drugs that are the most frequently used during pregnancy 
and that have been definitely shown time and again to cause the 
most harm to pregnancy outcomes are alcohol, which is used by 
18.8 percent of pregnant women, and tobacco, which is used by 20.4 
percent of pregnant women. 

As you’ve heard today, fetal alcohol syndrome is the leading 
cause of mental retardation in the United States. Marijuana, co- 
caine, and cigarettes are used more frequently by women who are 
unmarried, unemployed, have less than 16 years of education, and 
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rely on public assistance for their health care. Alcohol, on the other 
hand, is primarily used by women who are employed, have 16 
years or more of education, and have private health care insurance. 

The criminalization of perinatal substance abuse creates unten- 
able legal and ethical obligations for health care providers and 
other statutory mandatory reporters. It undermines faith and trust 
in the health care system and respect for the judicial system. 

And I would ask you to consider the encounter between a health 
care clinician and a pregnant woman who comes in for prenatal 
care and asks whether, under the criminalization paradigm, a phy- 
sician should “Miranda-ize” his patient before he takes a patient 
history. And also ask you to consider the notion of failing therapy — 
that such a notion is a frightening thing, and that noncompliance 
with medical treatment should merit prosecution. 

And I’d also like to state for the record that all of the profes- 
sional associations — and I want to point that inclusive among those 
were the South Carolina Medical Association and the South Caro- 
lina Nurses’ Association — filed amicus briefs in both the Wittner 
and the Ferguson case, the medical university case, for the plain- 
tiffs; that neither the State Medical nor the State Nursing Associa- 
tion are proponents of criminalization of perinatal substance abuse. 

The criminalization approach has been tainted with discrimina- 
tory application along racial and socioeconomic lines; poor black 
women are arrested most often; arbitrary selection along racial and 
socioeconomic lines; only certain drugs, such as crack cocaine, are 
targeted; and political opportunism. 

The vast majority of prosecutions in South Carolina and other 
States have been against black women. Of the 41 women arrested 
under the Medical University of South Carolina’s interagency pol- 
icy, 40 were black and the sole white woman had a black boyfriend, 
as was noted in her medical record. Of 109 women charged with 
criminal child abuse for perinatal substance abuse by the Green- 
ville, SC solicitor, 101 were crack cocaine addicts and 86 of them 
were black. Since 1985, more than 240 women in 35 States have 
been criminally prosecuted for using illegal drugs or alcohol during 
pregnancy, and between 70 and 80 percent of these women are mi- 
norities. 

The criminal sanctions are opposed against women who use ille- 
gal drugs much more frequently than those who use legal drugs, 
even though we know that legal drugs cause more net problems 
and are used more frequently. Black women, according to the 
Pinellas County study that was referred to earlier, are 10 times 
more likely to be repeated for positive drug screens while pregnant 
than white women. These effects of racial discrimination are invid- 
ious. 

We live today in the health care system with a legacy of the 
Tuskeegee experiments, which is occasional conspiracy theories 
about the HIV virus, effects organ donations by black persons, and 
decisions regarding end of life care by black persons, due to mis- 
trust of the medical establishment. It has been well demonstrated 
in the medical literature that substance abusing pregnant women 
mistrust the system as result of negative encounters with social 
services and criminal justice agencies. 
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Because of this, unanimously, professional health care and child 
welfare organizations are unanimous in their formal position state- 
ments against the criminalization of perinatal substance abuse. 
These organizations include the American Medical Association, 
American Nurses’ Association, American Academy of Pediatrics, 
American College of Obstetricians and Gynecologists, the American 
Public Health Association, and the National Association of Public 
Child Welfare Administrators. 

In their guiding principles they state that, “substance abuse or 
the addiction of the parent to alcohol or drugs, in itself, does not 
constitute abuse or neglect of a child. Addiction is not a crime.” 
And that, “the assumption that the many causes of substance 
abuse can be remedied through law enforcement is an error.” And, 
“if a jurisdiction elects to mandate drug testing of pregnant women 
and newborns, such testing should be universal, conducted on all 
pregnant women in all medical facilities, not targeted to specific 
populations, and should be used only to identify families in need 
of treatment, and to make referrals. Positive test results should not 
be used for punitive action.” 

So that rather than focusing on punishment and ineffective de- 
terrent strategies, policy approaches to perinatal substance abuse 
should focus on the well being of children and pregnant women. 
Also, the integrity of the family should assure that the harm to be 
prevented to children, to clearly exceed the harm of a pregnant 
woman’s loss of liberty, as well as harms to her other dependents. 
It assures that the intervention is expected to be successful in 
terms of tangible benefits to the health of the child and the mother. 
It should involve the least restrictive means possible, and it should 
substantially benefit society and not lead to substantial social 
harm. 

I’d like to point out that a study at the Medical University of 
South Carolina by Tribble, et al., showed that while equivalent por- 
tions of black and white populations were drug positive during the 
course of the interagency policy, black mothers were more likely to 
use cocaine than white mothers. Their data also suggested that the 
cocaine screening policy was associated with a decrease in the utili- 
zation of prenatal care by women who screen positive. 

The Southern Regional Project on Infant Mortality showed that 
the most frequently reported perceived or experienced barriers to 
substance abuse treatment for pregnant women include fear that 
their children will be taken away, shame about being alcoholic or 
a drug addict, depression which causes inaction, and denial that 
they have an addiction problem. 

Real concern for unborn children and substance abusing preg- 
nant women, real consideration for healthy pregnancies with 
healthy outcomes, does not involve political rhetoric or 
grandstanding, but involves the following approach on the part of 
politicians. 
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Mr. SouDER. Dr. Marshall, I need to interrupt you. We’ve let you 

go almost twice the amount 

Ms. Marshall. Oh, sorry. 

Mr. SouDER. We’ll insert your full statement into the record. 
We’re going to go over and vote and we’ll be back well before 6, so 
you can get to your plane; get questions done. 

Ms. M^SHALL. All right. Thank you very much. 

[The prepared statement of Ms. Marshall follows:] 
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Expectant Mothers and Substance Abuse 
Subcommittee on National Security, International Affairs, and Criminal Justice 
Mary Faith Marshall, Ph.D. 

Arguments Against Criminalization of Perinatal Substance Abuse 

1 . Criminalization of perinatal substance abuse has no demonstrated effect on improving 
child health or deterrence of substance abuse by pregnant women. On the contrary, it may 
have a detrimental effect, as it has been shown that substance abusing pregnant women may 
forgo early prenatal care or substance abuse treatment for fear of losing their children or of being 
arrested.' The net effect is less prenatal care, and less substance abuse treatment. Other untoward 
effects may include increased rates of abortions, and increased perinatal HIV transmission 
(transmission from pregnant woman to fetus). Distancing pregnant women from prenatal care and 
substance abuse treatment is doubly tragic in that pregnancies involving substance abuse are, by 
definition, high risk (thus requiring good prenatal care), and because substance abuse treatment 
during pregnancy has been shown to be effective in reducing the risk of drug exposure before 
birth and in improving the woman's parenting skills after birth.’ 

2 . The drugs that are used the most frequently during pregnancy, and that have been 
deTinitively shown to cause the most harm, are alcohol (used by 18.8% of pregnant women) 
and tobacco (used 20.4% of pregnant women). Fetal Alcohol Syndrome is the leading cause of 
mental retardation in the United Slates. Marijuana, cocaine and cigarettes are used more 
frequently by women who are unmarried, unemployed, have less than sixteen years of education, 
and rely on public assistance for health care. Alcohol is primarily used by women who are 
employed, have sixteen years or more of education, and have private health insurance.^ 
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3. Criminalization of perinatal substance abuse creates untenable legal and ethical 
obligations for health care providers and other statutory mandatory reporters, undermines 
faith and trust in the health care system, and respect for the judicial system. 

4. The criminalization approach has been tainted with discriminatory application along 
racial and socioeconomic lines (poor Black women are arrested most often), arbitrary 
selection along racial and socioeconomic lines (only certain drugs, such as crack cocaine, 
are targeted), and political opportunism. The vast majority of prosecutions in South Carolina 
and other states have been against Black women. Of the 41 women arrested under the Medical 
University of South Carolina’s Interagency Policy, 40 were Black, and the sole white woman 
had a black boyfriend (as was noted in her medical record). Of 109 women charged with 
criminal child abuse for perinatal substance abuse by the Greenville, South Carolina 
solicitor, 101 were crack cocaine addicts, and 86 of them were Black.^ Since I98S. more than 
240 women in 35 states have been criminally prosecuted for using illegal drugs or alcohol during 
pregnancy. Between 70% and 80% of these women are minorities.’ Criminal sanctions are 
imposed against women who use illegal drugs much more frequently than those who use legal 
drugs. Certain illegal drugs, such as crack cocaine, heroin, and marijuana, are often specifically 
targeted for screening programs while illegal drugs such as powdered cocaine, crank 
(methamphetamine) or non-physic Ian-ordered psychotherapieutics are largely ignored. Pregnant 
women who use targeted drugs, such as crack cocaine, are much more likely to be reported and 
arrested than pregnant women who use non-targeted drugs, such as powdered cocaine, narcotic 
analgesics, and psychotherapeutic agents. A landmark study in Pinellas County, Florida, in which 
women presenting for obstetrical care at public health clinics and private physician’s offices were 



anony mously lested for drug use. found that Black women were ten limes more likely to be 
reported for positive drug screens while pregnant than white women.‘ 

S. The effects of racial discrimination on Blacks and other minority groups are invidious 
and long lasting, and undermine public health. This is evidenced by the ongoing legacy of the 
Tuskegee experiments, which has occasioned conspiracy theories about the HIV vims, which 
effects organ donation (lower among Blacks) and decisions regarding end-of-life care (Blacks 
request more aggressive therapy at the end of life) due to mistrust of the medical establishment. 
Several studies have shown that substance-abusing pregnant women mistrust “the system" as a 
result of negative encounters with social service and criminal justice agencies.’ 

Because criminalization of perinatal substance abuse is counter to the best interests of 
unborn children and pregnant women, and is inappropriate to the caregiver's role, professional 
health care and child welfare organizations are unanimous in their formal position 
statements against the criminalization of perinatal substance abuse . These organizations 
include: 

• The American Medical Association’ 

• The American Nurses Association'* 

• The American Academy of Pediatrics'“ 

• The American College of Obstetricians and Gynecologists" 

• The American Public Health Association"’ 

• The American Society of Addiction Medicine' ’ 

• The National Association of Public Child Welfare Administrators" , whose Guiding Principles 
for Working with Substance-Abusing Families and Drug-Exposed children state that: 

"In responding to complaints in which parental substance abuse is a factor it is essential 
that CPS agencies recognize that substance abuse or the addiction of the parent to alcohol 
and drugs in itself docs not constitute abuse or neglect of the child ...The response of the 
Administration and Congress to the nation's drug crisis equally divides spending between 
enforcement and treatmAit. Nevertheless, discussion of this problem has focused overwhelmingly 
on enforcement, in spite of the fact that addiction is not a crime. This creates the assumption 
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that the many causes of substance abuse can be remedied through law enforcement. This scenario 
is evident in states that ha\ e passed or are considering legislation requiring the selective testing of 
pregnant women for illicit drug use. with results used for punitive action. This places physicians 
and Child Protective Services workers in the role of law enforcement officials... If a jurisdiction 
elects to mandate drug testing of pregnant women and newborns, such testing must be universal 
(i.e. testing would be conducted on all pregnant women at all medical facilities and not targeted at 
specific populations.) Test results should be used only to identify families in need of 
treatment and make referrals. Positive test results should not be used for punitive action.” 


Rather than focusing on punishment and ineffective deterrence strategies, policy 
approaches to perinatal substance abuse should: 

1. Focus on the well being of children and pregnant women and the integrity of the family; 

2. Assure that the harm to be prevented to the child-to-be clearly exceeds the harm of the 
pregnant woman’s loss of liberty as well as harms to her other dependents; 

3. Assure that the interv ention is expected to be successful in terms of tangible benefits to 
the heaith of the child mother. Symbolic success, such as sending a message is not 
sufficient; 

4. Involve the least restrictive means available; 

5. Substantially benefit society and not lead to substantial social harm. 


Background of the Problem 

The State of South Carolina has been more active than any other state in criminalizing 
substance abuse by pregnant women. In Charleston, the Medical University of South Carolina 
developed an extensive collaboration with local police and the prosecutor’s office. Under the 
Medical University policy, information regarding pregnant women who tested positive for illegal 
drugs in the hospital's obstetrics clinic was turned over to the police and the prosecutor. The 
policy did not apply to private patients or to patients at any other health care facility in the 
Charleston area. For women who tested positive, freedom from arrest and prosecution was 
conditioned on compliance with mandatory prenatal and substance abuse treatment. Forty-one 
women were arrested under the policy, (all but one of whom were Black). Ten of the women 


A 



130 


brought charges against the Medical University, the police department, and the prosecutor. 
Notwithstanding unanimous opposition to such collaborations by professional organizations, 
(listed above)."tnany of which filed amicus briefs for the plaintiffs, citing long standing clinical 
norms such as privacy and confidentiality, informed consent, and the right to refuse treatment, a 
federal jury dismissed all charges against the hospital, the police, and the prosecutor. 

On July 1 5, 1996 (in Stale of SC. v fVhitner) the South Carolina Supreme Court 
established that a viable fetus can be considered a person under the child abuse and neglect 
statute. Thus, a pregnant woman may be held criminally liable for any action during her pregnancy 
that would “endanger the life, health or comfort" of her fetus. The High Court explicitly noted 
that the statute applies to acts that are either legal or illegal. In June. 1988. the United States 
Supreme Court refused, without comment, to hear the Whitner appeal. Since that date, two S.C. 
women whose newborns tested positive for marijuana and cocaine respectively have been charged 
with unlawful conduct to a child. 

Racial and Socioeconomic Discrimination 

A prevalence study conducted by the South Carolina governor's office found a high 
incidence of barbiturate, marijuana and opiate use among pregnant white women.'-' Data from 
the Medical University of South Carolina's data bank on newborn prenatal screening showed an 
equal distribution of drug use among white and Black patients. A study by Tribble et al at the 
Medical University of South Carolina showed that " while equivalent proponions of black and 
white populations were drug positive (2.52% blacks. 2.54% whites), black mothers were more 
likely to use cocaine than white mothers ( 1 .25% blacks. 0.28% whites)." Their data also 
suggested that the cocaine screening policy was associated with a decrease in the utilization of 
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prenatal care by women who screened drug positive,'*’ Nevertheless, the vast majority of 
prosecutions in South Carolina and other states have been against Black women. Of the 41 
women arrested hnder the Medical University of South Carolina's Interagency Policy. 40 were 
black, and the sole white woman had a black boyfriend (as was noted in her medical record). Of 
109 women charged with eriminal child abuse for perinatal substance abuse by the Greenville. 

S.C. solicitor, 101 were crack cocaine addicts, and 86 of them were Black.” 

These data clearly show racial and socioeconomic bias in South Carolina and throughout 
the United States in the application of criminal sanctions for perinatal substance abuse. These data 
mirror national statistics on the overall disproportionate impact of the criminal justice system on 
the poor and on racial minorities. There are currently more than one million inmates incarcerated 
in prisons in the United States. Since 1980 the number of inmates in the U.S. has doubled, and the 
number of female inmates has tripled (the rale of growth for female inmates has exceeded that for 
males each year since 1981'*). Most of these arrests have been for non-violent, drug-related 
offenses.” Most of those arrested, convicted and imprisoned jailed are poor minorities. 

A recent Department of Justice survey investigating the characteristics of women inmates 
reveals that: 

Women in United States jails are usually in their late twenties, close to half of them 
have never married, and about half have completed high school. Most are 
unemployed, use illegal drugs, are black or are Spanish-speaking, have children 
under eighteen, and have previously been convicted at least once.'” 

Separation from their children is a common occurrence among women inmates. 
Approximately two-thirds of female (adult and adolescent) inmates have children under 
eighteen. ' These females are most often single parents whose children were living with them prior 
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to iheir incarceration." 

Not surprisingly, this profile mirrors that of women arrested for perinatal substance abuse. 
Since 1 985. more than il40 women in 35 stales have been criminally prosecuted for using illegal 
drugs or alcohol during pregnancy. Between 70% and 80% of these women are minorities.’^ 

Many factors influence this discriminatory approach. Poor women (a category that is inherently 
disproportionately Black) are at greater risk for drug detection because of their necessarily close 
relationship with social service and other government agencies. Greater scrutiny by government 
officials results in disproportionately higher rates of drug screening and reporting.’^ Lack of 
prenatal care, frequently a trigger for pre- or postnatal drug screening, correlates directly with 
race and income, as Black women are twice as likely to receive late or no prenatal care than white 
women because of poverty and other logistical barriers. 

A landmark study in Pinellas County. Florida, in which women presenting for obstetrical 
care at public health clinics and private physician's offices were anonymously tested for drug use. 
found that Black women were ten times more likely to be reported for positive drug screens 
while pregnant than white women." This finding is especially disturbing given the results from 
the same study that drug use prevalence was similar across racial and socioeconomic groups (drug 
use among white women was actually slightly higher [15.4%] than for Black women [14.1%] - a 
finding consistent with the national trend in illegal drug use). Studies in other states have revealed 
similar evidence of racial bias in perinatal drug screening and reponing despite similar prevalence 
rates of substance abuse across racial lines. ” Consistent with these data, a recent GAO report 
found that infants of non-Medicaid patients in private hospitals were screened less often than 
infants in public hospitals.’’ 
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Racial and socioeconomic discrimination in the obstetrical realm go beyond perinatal 
substance abuse. Historically, most coercive approaches to obstetrical care have involved poor 
minorities. Sucti coercion includes the vast majority of court-ordered obstetrical interventions, 
including forced cesarean section. A survey published in the New England Journal of Medicine in 
1 987 showed that of the eighteen cases in which court orders allowed coercive obstetrical 
interventions (out of twenty-one cases petitioned), eighty-one percent of the pregnant patients 
were minorities. ’* Socioeconomic status was played an even greater role, as each of the women 
was either receiving public assistance or was being treated at a public hospital. 

Arbitrary Selection Among Illegal Drug Users 

Further evidence of racial and socioeconomic bias in the application of criminal statutes to 
perinatal behavior is seen in arbitrary selection of certain types of drugs for reporting or criminal 
prosecution. Criminal sanctions are imposed against women who use illegal drugs mueh more 
frequently than those who use legal drugs. Certain illegal drugs, such as crack cocaine, heroin, 
and marijuana, are often specifically targeted for screening programs while illegal drugs sueh as 
powdered cocaine, crank (methamphetamine) or non-physician-ordered psychotherapeutics are 
largely ignored. Pregnant women who use targeted drugs, such as crack cocaine, are much more 
likely to be reported and anested than pregnant women who use non-targeted drugs, such as 
powdered cocaine, narcotic analgesics, and psychotherapeutic agents. 

Prevalence studies demonstrate clear racial and socioeconomic dividing lines among use of 
various substances. Data from the 1992 NIDA report. National Pregnancy & Health Survey: Drug 
Use Among Women Delivering Livebirths provide national estimates of the prevalence and 
patterns of use of illicit drugs, cigarettes, and alcohol before, during, and after pregnancy. These 
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findings estimate that 5 5 percent of women use an illegal drug sometime during their pregnancies. 
The most frequently used illegal drug is marijuana (2.9 percent of pregnant women). 
PsychotherapSOtic drugs without physician orders comprise the second largest category of illegal 
drug use ( 1 .5 percent), while cocaine is used by 1 .1 percent of pregnant women. Use of drugs 
such as hashish, methamphetamine. heroin, methadone, inhalants and hallucinogens is much less 
frequent. 

Much higher percentages of pregnant women use legal drugs during pregnancy than illegal 
drugs. Cigarettes are the most frequently used substances. (20.4 percent), with alcohol following 
closely behind (18 8 percent). Usage patterns of these drugs tend to be distributed along 
socioeconomic lines, with a higher incidence of alcohol use in the highest income group, and a 
higher incidence of cigarette use in the lower income group. Alcohol is the only commonly abused 
substance certain to cause congenital anomalies in some infants”, and Fetal Alcohol Syndrome is 
the leading cause of mental retardation in the United States.” Sociodemographic variables also 
account for significant differences in usage rates between legal and illegal drugs. Marijuana, 
cocaine and cigarettes are used more frequently by women who are unmarried, unemployed, have 
less than sixteen years of education, and rely on public assistance for health care. Alcohol, on the 
other hand, is primarily used by women who are employed, have sixteen years or more of 
education, and have private health insurance. " Methamphetamine is used primarily by white 
women (as opposed to black women, or men in general), and some hospitals - especially those in 
the w est and midwest - are seeing larger percentages of newborns testing positive for 
methamphetamine than for crack cocaine. ’’ Cocaine use divides along racial lines, with powdered 
cocaine preferred by white women, and crack cocaine preferred by Black women. This reflects the 
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earlier income-relaied demographic, as crack cocaine use is generally associated with poverty, 
homelessness, and inner-city Black communities. " 

Clearlv. pregnant women who use marijuana and non-ordered prescription drugs comprise 
the largest category of illicit perinatal substance abusers. Women who fall into this demographic, 
however, are not the ones most affected by criminal interventions. Women who use crack 
cocaine, heroin and other "serious drugs of abuse " are screened and arrested much more 
frequently. A prevalence study conducted by the South Carolina governor s office found a high 
incidence of barbiturate, marijuana and opiate use among pregnant white women. Data from 
the Medical University of South Carolina’s data hank on newborn prenatal screening showed an 
equal distribution of drug use among white and Black patients: A study by Tribble et al at the 
Medical University of South Carolina showed that " while equivalent proportions of black and 
white populations were drug positive (2.52% blacks. 2.54% whites), black mothers were more 
likely to use cocaine than white mothers ( 1 .25% blacks. 0.28% whites). Their data also suggested 
that the cocaine screening policy was associated w ith a decrease in the utilization of prenatal care 
by women who screened drug positive. ‘ The vast majority of prosecutions in South Carolina and 
other slates have been against Black women. Of the 41 women arrested under the Medical 
University of South Carolina’s Interagency Policy. 40 were black, and the sole white woman had 
a black boyfriend (as was noted in her medical record). Of 109 women charged with criminal child 
abuse for perinatal substance abuse by the Greenville. S.C. solicitor, 101 were crack cocaine 
addicts, and 86 of them were Black 
The Legacy of Racial and Socioeconomic Bias 

The effects of racial discrimination on Blacks and other minority groups are invidious and 
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long lasting. This is evidenced by the ongoing legacy of the Tuskegee experiments, which has 
occasioned conspiracy theories about the HIV virus, which effects organ donation (lower among 
Blacks) and decisions regarding end-of-life care (Blacks request more aggressive therapy at the 
end of life) due to mistrust of the medical establishment. 

The discriminatory application towards racial minorities of criminal sanctions against 
perinatal substance abuse fosters deep and abiding mistrust of important social institutions. 

Policies such as the Interagency Policy in Charleston South Carolina, in which 40 of 41 women 
arrested for perinatal substance abuse were Black, or in Greenville, S.C. in which 86 of 109 
women charged with child abuse as a result of perinatal substance use were Black, or biased 
screening and reporting programs such as the one in Pinellas County. Florida undermine the 
foundation of the law and trust in the health care system. Several studies have shown that 
substance-abusing pregnant women mistrust "the system" as a result of negative encounters with 
social service and criminal justice agencies. "' This fear and distrust transfers to the clinical 
encounter, where women may experience violations of privacy and confidentiality, and where they 
may encounter physicians and nurses who are racially biased or judgmental and who readily report 
perinatal substance abuse to slate authorities. This distrust has a chilling effect: substance abusing 
pregnant women may forgo early prenatal care or substance abuse treatment for fear of losing 
their children or of being arrested The Southern Regional Project on Infant Mortality showed 
that the most frequently reported perceived or experienced barriers to substance abuse treatment 
for pregnant women included: 

1. Fear that their children will be taken away; 

2. Shame about being an alcoholic or drug addict; 

3. Depression which caused inaction; and 
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4. Denial that they had an addiction problem.'’ 


Distancing pregnant women from both prenatal care and substance abuse treatment is 
doubly tragic in that pregnancies involving substance abuse are. by definition, high risk, and 
because substance abuse treatment during pregnancy has shown to be effective in reducing the 
risk of drug exposure before birth and in improving the woman’s parenting skills after birth.'‘° 

The Injustice of Political Influence on Prosecution 

Substance abusing pregnant women, especially women who are poor and black, are at 
particular risk for serving as political scapegoats. Demonized by the politically ambitious and 
sensationalized by journalists, the pregnant substance abuser easily becomes a symbol of larger 
social ills. Jos. Perlumutter and Marshall expand on this theme in their analysis of the Charleston 
Interagency Policy: 

The political basis of the policy is not solely due to the gender, race, and 
social class of the targeted population. Ingesting illegal drugs while pregnant is a 
potent symbol of selfishness and irresponsibility. Compromising the health of one's 
yet-to-be-bom child to satisly physical desires is anathema to the common 
expectation that mothers should protect their children. Harming an innocent and 
defenseless child-to-be is perceived as beyond the pale. It represents not merely a 
lapse of judgement, but also a serious moral failing: behavior that is both unnatural 
and illegal. This perspective helps explain why crack babies become a powerful 
symbol, an occasion for reaffirming a commitment to basic human values in a 
disturbed public order.” 


The symbol of the "anti-mother" is easily exploited by political opportunists who trade on 
symbol, myth, and public fear in order to further their own political agendas. Such practices are 
evident in South Carolina, where both the local Charleston prosecutor (now state attorney 
general) and the local chief of police have publicly acknowledged the political hegemony that 
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undergirded the Interagency Policy, and the effects of the subsequent federal lawsuit: 


"There's no controversy here. Only California types and ACLU types are 
bothered by this, and no one cares about those types here. They have no power 
here." 

Reuben Greenberg. Chief of Police. Charleston. S C.^’ 


"There's not enough political will to move after pregnant women who use 
alcohol or cigarettes. There is. though, a political basis for this interagency 
program. Leaders can take a position against crack. Our legal system reflects our 
cultural mores. That's our system. Thai’s the real world. The left-wing ACLU 
doesn't represent the American people. The left-wing ACLU doesn’t represent the 
people of South Carolina. Tell Lynn Paltrow of the Center for Reproductive Law 
and Policy thanks for suing me Running in South Carolina for attorney general, 
the best thing you can have happen to you is to be sued by the ACLU." 

Charles Condon, former Solicitor for Charleston County, current South Carolina 
Attorney General.'" 


Perinatal subsianee abuse has national political currency as well. Thus, this excerpt from 
an article entitled. "'Clinton's Cocaine Babies: Why Won't the Clinton Administration Let Us Save 
Our Children?” published by Attorney General Condon in Policy Review. 

Tragically, the cocaine-baby program, which was clearly saving lives, was 
effectively shut down by the Clinton administration. Under the president s 
direction, a swarm of federal officials came to Charleston making unfounded 
allegations of discrimination and accusing the hospital of violating the "privacy 
rights" of the addicted mothers.. .Now. once again, the babies cry out in agony. 

And once again, hospital staff with no legal recourse must watch pregnant women 
knowingly cause neurological damage to their unborn children. MUSC nurse 
Shirley Brown expressed the frustration eloquently: ‘You just have to sit around 
with your hands tied and w atch them destroy a baby ' If this is what President 
Clinton has in mind when he calls for a return to community and individual 
responsibility, then this administration faces a profound moral crisis." 


Such rhetoric seems inconsistent with any genuine concern for the well being of prenatal 
humans or of pregnant women w iih substance abuse problems As professor John Juergens of the 


13 



139 


University of Mississippi stated in reaction to this article: 

"Mr. Condon claims that the South Carolina policy was very successful and states that 
there was no evidence that the program scared women away from prenatal care. However, these 
claims are based'on a bizarre and methodologically flawed analysis of hospital admissions 
described in the original research article. Many experienced and competent individuals have 
reviewed the South Carolina Policy and the research article Mr. Condon and his colleagues 
published in an attempt to validate its success. 

Contrary to Mr. Condon s assertions, there has been uniform agreement among those who 
have reviewed the South Carolina Program that the authors did indeed engage in rese.irch as 
defined in 45 CFR 102 (d). However, the data and subsequent interpretations presented in the 
original article that appeared in the Journal o! the South Carolina Medical Association (Vol. 86, 
No. 10: October 1 990: 527-53 1 ) are completely without merit or foundation. I submitted this 
research article to several other experienced investigators in the field of health services research as 
well as to a class of doctoral students in research methodology, all of whom independently 
rejected the research as having any validity whatsoever. '*’ 

Real concern for unborn children and substance abusing pregnant women, real 

consideration for healthy pregnancies with healthy outcomes would involve the following 

approach on the part of politicians, prosecutors and others involved in developing social policy 

responses to perinatal substance abuse. Such policies would: 

1 . Take into account the formal position statements of professional child welfare and clinical 
associations, all of which condemn criminalization as morally inappropriate for clinicians and of 

no proven benefit for infant health: 

2. Allow for a broader conceptualization of the problem than that of fetal versus maternal rights; 
and 

3. Include legal, as well as illegal substances under the policy umbrella, with treatment, healthy 
pregnancies, and healthy families - not punishment - as goals 


Because the criminalization approach to perinatal substance abuse is so tainted with 
discriminatory application, arbitrary selection, and political opportunism, it should be 
ethically rejected. A further reason for its rejection is that it creates impermissible legal 
obligations for physicians, nurses, and other statutory mandatory reporters. 
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Clinical Medical Ethics 

Criminalization of perinatal substance abuse has generated moral dilemmas for many 
health care clinicians and mandatory reporters. Most public health organizations and medical 
organizations, such as the American Medical Association.^ the American Nurses Association.” 
the American Academy of Pediatrics.^’ the American College of Obstetricians and 
Gynecologists,’'' the American Public Health Association. the American Society of Addiction 
Medicine,' ' the National Association of Public Child Welfare Administrators’"’ have all formally 
rejected the imposition of criminal sanctions as ( 1 ) inappropriate to the care giver’s role, and (2) 
counter to the best interests of the prenatal human and the pregnant woman. Whimer v State, and 
the statewide policy it has engendered, place many of the South Carolina's mandatory reporters in 
what they consider an ethically untenable position. This is a clear example of the political will 
conflicting with clinical norms. 

Rather than focusing on punishment and ineffective deterrence strategies, policy 
approaches to perinatal substance abuse should: 

1 . Focus on the well being of children and pregnant women and the integrity of the family. 

2. Assure that the harm to be prevented to the child-to-be clearly exceeds the harm of the 
pregnant woman's loss of libeny as well as harms to her other dependents; 

3. Assure that the intervention is expected to be successful in terms of tangible benefits to the 
health of the child mother; symbolic success, such as sending a message is not sufficient; 

4. Involve the least restrictive means available; 

5. Substantially benefit society and not lead to substantial social harm. 
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Joseph C. Good, Esquire 
Medical University of South Carolina 
Office of the General Counsel 
171 Ashley Avenue 
Charleston, SC 29425 


Dear Joe: 

At your request, we have been asked respond to the prepared remarks given 
by Ms. Mary Faith Marshall to the U.S. Senate Subcommittee on Thursday, July 
23,1998. 

At the outset, it should be noted that Ms. Marshall has no personal 
knowledge of the Interagency policy and was not employed by MUSC at the time of 
it’s implementation. After commencing her employment with MUSC and learning 
of the policy, rather than speaking to the principals involved at MUSC, Dr. 
Marshall contacted the future plaintiff attorneys at the Center for Reproductive 
Law and Policy. 

Her lack of first hand knowledge is evident in her prepared remarks, where 
Ms. Marshall misrepresented the Medical University Policy. The Medical 
University Policy was apphed throughout the Medical University and its clinics, to 
both private and Medicaid patients. Local police accepted references from other 
local hospitals but did not force them to adopt any formal policies, like the Medical 
University. Ms. Marshall’s knowledge of the Policy is completely second-hand as 
she was not with the Medical University at the time it was developed and 
implemented, she was not with any of the pre-natal care clinics that implemented 
the Policy. 



147 


HOOD LAW FIRM, LLC 

Page Two 
August 5, 1998 
Joseph C. Good, Esquire 


Further, the statistics reported by Ms. Marshall on the arrests made 
pursuant to the Interagency Policy are inaccurate. Ms Marshall testified that forty 
arrests had been made under the policy, all but one being black women not 41 
arrests one of which was white as reported by Ms. Marshall. Under the Interagency 
Policy there were 30 arrests, two of which were white women. Arguably one, 
Theresa Joseph, was of mixed race. She reported her race to be white in the 
medical record although the arrest record lists her as “mixed?” (See attached 
records as Exhibit A). Further, Ms. Marshall alleges the medical record of the one 
white woman arrested noted the race of her boyfriend. This begs the question of 
how Ms. Marshall obtained this confidential information. This information was 
released to the plaintiffs attorneys under a confidentiality Order by Judge Houck 
and should not have been available to Ms. Marshall for review without violation of 
that Order (attached hereto as Exhibit B). 

In the prepared statement, Ms. Marshall makes reference to a “study by 
Tribble et al at the Medical University” for the proposition that the policy 
discouraged women from seeking prenatal care. The abstract was written by a then 
neonatology fellow. Dr. Linda Tribble, along with Dr. Thomas C. Hulsey, Dr, David 
Annibale and Shirley B. Brown, RN., M.N. The abstract was a reflection of a 
preliminary report of a work in progress. Subsequently, due to a concern over 
potential misinterpretation of the abstract, the authors issued the attached letter 
on May 17, 1994. The letter states that the authors continued to investigate the 
issue, however, concluded that confounding factors, such as a change in the 
Medicaid reimbursement program for obstetrical patients, which was designed to 
facilitate low income women into private OB offices, may have accounted for the 
data. To have pursued publication of such data would not have been scientifically 
valid, and therefore the authors felt no conclusion could be supported by the data 
reported. 

Ms. Marshall also makes reference to the South Carolina Medical Journal 
article documenting the success of the Interagency Policy as an unauthorized 
research study. This was not a research study and was never intended to be. This 
was merely a report of what appeared to be a successful program in the Charleston 
experience. 

Ms. Marshall references amicus curae briefs filed by professional 
organizations which were purportedly ignored by the judge and jury who rendered a 
verdict on behalf of MUSC. There were no amicus curie briefs submitted to the jury 
for consideration. In fact, other than affidavits filed at the Preliminary Injunction 
stage, no amicus briefs were filed until after the judge’s ruling and the jury’s 
verdict. 
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Ms. Marshall also contends that medical organizations are unanimously 
opposed to criminahzation of perinatal substance abuse. The opinions issued by 
medical organizations actually state that criminalization of any illicit substance, 
whether used by pregnant women or not, does not work as well as treatment in 
reducing substance abuse. They fail to address programs, like the one in 
Charleston, that use the threat of prosecution to push women into treatment. It 
has long been recognized by substance abuse professionals that some form of 
coercion, whether it be from family, employers, or the police, is necessary to push 
most substance abusers into treatment. An outright ban on all criminalization 
would take the police and perhaps any government entity out of this equation. 

Ms. Marshall further alleges that criminalization of perinatal substance 
abuse has no demonstrated effect on improving child health and may have a 
detrimental effect. The experience of the Charleston program contradicts this 
statement. Without the threat of criminal prosecution not a single substance 
abusing mother voluntarily sought treatment over a six month period. After the 
introduction of threatened prosecution, many women did seek treatment. 

Ms. Marshall also alleges that the drugs that are used with the most 
frequency during pregnancy, and that have been definitively shown to cause the 
most harm, are alcohol and tobacco. However, a 1987 multivariate analysis study 
isolated cocaine as the sole factor causing dire problems with pregnancy, 
independent of other criteria such as nutritional status, anemia, socioeconomic 
status, or alcohol use. Moreover, unlike alcohol, tobacco or other drugs of abuse, 
cocaine's very direct and sudden effects are uniquely harmful to the pregnancy. A 
single dose of cocaine can kill the mother, the fetus or both. 

Nationwide, as many as 375,000 infants are born to drug abusing mothers 
each year. CDF Reports, Drug Abuse's Most Innocent Victims: Babies, at 5 (May 
1989). In South Carohna, an estimated fifteen thousand (15,000) babies are born 
each year who have been exposed to illegal drugs in utero. The social and economic 
costs of this epidemic are staggering. Babies exposed to crack-cocaine are 3.6 times 
more likely to have a birth weight under the tenth percentile, significant depression 
of interactive behavior, and poor organizational responses to environmental stimuli. 
R. Cherukuri, H. Minkoff, J. Feldman, A. Parekh, L. Glass, A Cohort Study of 
Alkaloidal Cocaine ("Crack"') in Pregnancy. 72 Obstet. Gynecol. (No. 2) at 149-150 
(August 1988). In many hospitals a majority of neo-natal intensive care unit patients 
are children of cocaine-abusing mothers. M. Dombrowski, R. Sokol, Cocaine and 
Abruption . Contemporary OB/GYN, at 13 (April 1990). 
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In the late 1980's, Dr. Ira Chasnoff conservatively estimated that the cost to 
care for cocaine-exposed infants could exceed three billion dollars annually in the 
next decade. Caring for these infants costs the State of South Carohna an estimated 
three hundred sixty million dollars ($360,000,000.00). The dehvery of the baby, 
however, is merely the beginning. The excess medical costs associated with affected 
drug-exposed infants can exceed fifty thousand dollars ($50,000.00) per infant in the 
first year of life alone. South Carolina Department of Health and Environmental 
Control Issue Paper, Substance Abuse in Pregnancy , at 2 (January 1993). The 
lifetime economic cost associated with the severe effects of drug exposure can exceed 
one million dollars ($1,000,000.00) per infant. Id^ 

Cocaine and crack-cocaine use are targeted because of the enormous dangers 
posed by the drug to the fetus, not due to any racial discrimination. It should be 
remembered that, in order to prove child abuse resulting from maternal behavior, a 
prosecutor would ultimately have to show that the behavior did in fact harm the 
child. Cocaine and crack-cocaine have been targeted because this link is not 
difficult to prove. 

In conclusion, it is important to note that of the ten causes of action brought 
by the ten(lO) patients who sued the Medical University, its Board of Directors, the 
City of Charleston, the Charleston County Solicitor’s Office and several individuals 
over the Policy, eight of them were summarily dismissed by the District Court 
judge, and a jury found in favor of the Medical University on the remaining two. 
Specifically, the jury found that racial animus did not motivate the Medical 
University in implementing the Policy, and the District Court Judge found that the 
Policy did not have a discriminatory impact and was, therefore, not in violation of 
Title VI of the Civil Rights Act. 

Further, the South Carolina Supreme Court has found that charging women 
with child abuse for the perinatal use of illegal substances is constitutional and 
appropriate under South Carolina law. The United States Supreme Court denied 
certiorari in that case. The majority of state courts that have chosen not to follow 
this course did so on the grounds of statutory interpretation, not constitutionality, 
and many state legislatures are considering changing the law to expressly 
criminalize this behavior. 

In short, Ms. Marshall's statement mirrors the case presented by ten 
plaintiffs seeking money damage for taking cocaine while pregnant. The federal 
judge and jury who considered the constitutional claims presented unanimously 
rejected them and ruled in favor of the Defendants. 
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If we can be of further assistance to you, please do not hesitate to contact us. 
Kind personal regards, 


Yours truly. 


Barbara Wynne Showers 


BWS/mdh 

cc: The Honorable Charles Molony Condon 
James B. Edwards, President, M0SC 
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May 17, 1994 

RE Analysis of a hospital cocaine testing policy: its association with prenatal utilization 
patterns. (Tribble et al.) 

To whom it may concern: 


We would like to attach this document to the above mentioned abstract as a delineation of our 
attempts to foliow-up the information presented in the abstract 

The investigation presented in the above abstract was aimed at determining whether a hospital 
drug testing policy had an association with prenatal care patterns at the Medical University of SC. 
The information presented was a preliminary report of work in progress. It was presented both to 
share our work as well as to elicit discussion which might aid our investigation Findings 
presented in the abstract must be interpreted with caution, as they are preliminary data, not 
conclusions 

Following presentation, we have continued to investigate this issue. However, attempts to further 
define causative associations between the drug testing policy and patterns of prenatal care have 
been difficult. Indeed, we have recently reached the conclusion that the question cannot be 
answered from the data we have available. This conclusion is based on several attempts at re- 
structuring the question to avoid the need to address information which was not collected, re- 
defining sub-populations to reduce confounding variables (many of which cannot be addressed 
with available information), etc Our concluaon is that there are significant obstacles which 
prevent us from reaching a satisfactory answer to our original question, and that statistical and 
epidemiological procedures cannot overcome those obstacles. Alterations in prenatal care 
utilization were observed. However, several explanations for observed effects exist including 
many that are clearly unrelated to the drug testing policy (i.e. Medicaid program changes designed 
to facilitate entry of low income women into private OB practices, etc ) Our attempts al 
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eliminating alternative explanations were unsuccess^I. 

The problems encountered which force that conclusion are, to a large degree, related to the fact 
that the policy was instituted as a clinical tool, not a research protocol. As such, there were no 
mechanisms built into it that would allow policy evaluation. Indeed, as the policy developed, it 
actually changed, with testing being directed toward larger populations as clinical thoughts 
changed. Time periods when testing criteria were fonnal and constant were sometimes short, 
while in other time periods, testing criteria were less rigid. Legal responses also varied. 
Additionally, information regarding the rate of drug positivity among non-tested women are 
unavailable, a key requirement in making definitive conclusions. 

For these reasons, we have re-directed our efforts. We now feel that the data concerning the 
original question is incomplete and carvnot support any definitive conclusion. We also feel that to 
pursue publication of such data would not be scientifically valid. We are currently, therefore, 
planning to use this policy as an example of the need for evaluation methodology in clinical policy. 
We hope to use the issues raised by our efforts in interpreting the effects of this policy as an 
example in that regard 

In reviewing the attached abstract and presentation, we think it is important to recognize that the 
information was preliminary, presented to further discussion and interpretation, rather than 
conclusive. We conclude that the data cannot be definitively interpreted. 


David J. A^bale, M.D, 





Thomas C. Hulsey, M.S.P.H., Sc.D. 


Shirley B. Brown R.N , M.N. 


Linda G. Tribble, M D. 
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Mr. SOUDER. Thank you. The hearing stands in recess. 

[Recess.] 

Mr. SouDER. The hearing is back in session. 

Dr. Feinberg, I wanted to followup on a comment that I made at 
the end of the first panel. I would presume, based on your testi- 
mony that you also don’t favor reporting for — for example, a child 
sexual abuse, or other things, when the children are a little older — 
because it might discourage people from entering into programs? 

Dr. Feinberg. No, there’s been no evidence that that has oc- 
curred. 

Mr. SouDER. There’s no scientific evidence that you have that 
this occurred either. 

Dr. Feinberg. That I know of. I’m not a researcher. 

Mr. SouDER. But why would you have an inconsistent position 
that it would discourage people in this case, but not in the other? 

Dr. Feinberg. Because there is evidence that that is what is oc- 
curring. 

Mr. SouDER. What evidence? 

Dr. Feinberg. I’m sony? 

Mr. SouDER. What evidence? You said you talked to the people 
at the Meta House, and how many people are there? 

Dr. Feinberg. At any given time, we have the potential to have 
68 beds filled. Now some of those are with children, though I cer- 
tainly wasn’t talking to the children. And I’ve talked about this bill 
and presented it to them. And I might add, I think I presented it 
very fairly because they did have some mis-notions about it that I 
tried to clear up for them. I think I was verj^ fair in the way that 
I presented it, and I’ve done this over a period of time. This has 
been cooking and brewing in our State for a rather long time. So 
I’ve had an opportunity to talk to many, many people. 

Mr. Souder. But you’re aware that Ms. Keller, which has a lot 
more experience in South Carolina, directly contradicted your testi- 
mony that there was 

Dr. Feinberg. I would like to see her research. 

Mr. Souder. I mean, you didn’t cite any research either. You just 
told your case, as in she told her cases. 

Dr. Feinberg. Well, first of all, there’s two things going on here. 
One is, I can only tell you anecdotally what my experience has 
been at Meta House, and that’s my personal experience. However, 
there is research and I think that Dr. Marshall quoted some re- 
search. I have read some research that indicates that indeed there 
is a flight from care, and that that does produce worse birth out- 
comes. 

Mr. Souder. In fact, in October 1997, you testified that, “as a 
matter of fact, many women we treat in our program are there be- 
cause they’ve been given the choice between Meta House or losing 
their children.” 

Dr. Feinberg. That’s correct. I’m not talking about — if you’re 
talking about coercion, that’s not something that I am necessarily 
opposed to. Almost every woman who comes into Meta House is 
being coerced in one way or another. It’s the nature of the addic- 
tion and the consequences of behavior. One of the reasons that 
many people come into Meta House is because they’re being given 
that choice, but they are being given a choice. 
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Mr. SOUDER. So if somebody was beating their child or giving 
their child drugs, if the child was 5 years old, you wouldn’t favor 
them being coerced into treatment either? In other words, are you 
making a distinction only for pregnant moms and not for any other 
drug abusing mother, because you don’t have a philosophically con- 
sistent position? 

Dr. Feinberg. Yes, I am making that distinction, because there’s 
no evidence that reporting child abuse has this detrimental affect. 
There is evidence that reporting a pregnant woman while she — re- 
porting a woman who’s using drugs while she’s pregnant — does en- 
hance the flight from care. 

Mr. SoUDER. Is that your position as well. Dr. Marshall, that you 
believe there’s a double standard between those — for example. Dr. 
Feinberg correctly pointed out that most people who have abuse 
problems have a history of either having had, she mentioned, child 
abuse in their families, of spousal abuse, or drug abuse in their 
families. And therefore, we have to be careful how we handle these 
different people. That’s also true among child abusers. It’s true in 
all forms of this. And if we have that as a standard in our society, 
that we can have an intervention process. Because the person has 
been abused previously, why are you cutting it just at this point? 

Ms. Marshall. Well, I guess I think you’re making a dis-anal- 
ogy, or I see it as a dis-analogy. I think that when we’re talking 
about pregnant women who are substance abusers, we’re talking 
about substance abusers. And the nature of the intervention should 
be treatment. And the two interventions that we’ve talked about 
today are prenatal care and substance abuse therapy. I don’t think 
that that is directly analogous with the intervention that society 
condones for beating a child. The intervention there would not be 
substance abuse treatment. 

Mr. SoUDER. When a pregnant mother ingests alcohol — when I 
was staff director of the Children and Family Committee on the 
Republican side in the House, we held three hearings on fetal alco- 
hol syndrome. When the mother drinks alcohol, it actually has a 
greater intense affect on the child in the womb because of the pro- 
portion of body weight. Similar with methamphetamine and similar 
with cocaine. The impact is greater on the child before it’s bom 
than it actually would be at 1 year old, if the parent started giving 
drugs to them. 

Now, why are you making this distinction suddenly that a par- 
ent — a prenatal care rather than the immediate postnatal care in 
the first year — what if they gave dmgs to ingest into those kids at 
the same rate that it was being ingested before birth. You would 
have a distinction that you could prosecute one in the first year, 
but you couldn’t the year before they were born? 

Ms. Marshall. Yes, I think that that’s really not a fair analogy 
at all. I think you’re characterizing this as two different things. 
The context in which I look at perinatal substance abuse is this. 
The women are substance abusers who happen to become pregnant. 
They are not pregnant women who suddenly decided to abuse a 
substance. They’re substance abusers first. 

Mr. SouDER. So they’re substance abusers with a 1-year old 
child. 



156 


Ms. Marshall. The an 2 ilogy is not the same as saying I think 
I will give my 5 year old a hit of crack cocaine. 

Mr. SOUDER. No, let’s say the child’s now 6 months, 3 months 
old, 1 month old, 1 week old — once the baby is bom, it’s now a sub- 
stance abuser who has a baby 1 month from delivery and a sub- 
stance abuser 1 month after it’s delivered. Is your only distinction 
that now you can see the baby, because there’s no differential. 

Ms. M/^SHALL. No, that’s not my distinction at all. A substance 
abuser who happens to become pregnant is not — ^the point of her 
taking substances is not to deliver them to her child. The point of 
her taking substances is because she’s addicted to them. That’s 
very different than if I had a child sitting next to me, and I handed 
him or her a cigarette, or drink of alcohol, or something else. The 
intent is not the same. So I don’t think that’s a fair analogy. 

Mr. SoUDER. I simply do not understand your point, because the 
impact on the child is exactly the same. What you’re saying is if 
a mother doesn’t understand in the last month before birth that it’s 
a child, she doesn’t have the same understanding that it’s a child 
ingesting the cocaine or the alcohol, as it would 1 month after 
birth. 

Ms. Marshall. Mr. Chairman, I think you’re putting words in 
my mouth. I mean, we may not — I think that we’re not agreeing 
on perhaps the intentionality of the act. Again, I construe these 
problems as substance abusers, whether the^re alcoholics, whether 
they are addicted to cigarettes 

Mr. SouDER. What about child neglect? In other words, we can 
also report people for child neglect, which doesn’t involve 
intentionality. For example, if a parent leaves drugs la^ng around, 
leaves feces in their house, and didn’t intend to harm the child, but 
in fact harms the child through neglect, we report them. 

Ms. Marshall. That’s true. 

Mr. SoUDER. Why wouldn’t that be the same in this case? If 
you’re saying intentionality 

Ms. Marshall. Because it’s impossible for a pregnant woman to 
abuse a substance and not have it affect her fetus. That’s the bio- 
logical reality. I’m sure if there were some way where she could 
abuse substances and not have them affect her fetus, she would do 
so. 

Mr. SoUDER. Mr. Barrett. 

Mr. Barrett. Thank you, Mr. Chairman. I just want to say at 
the outset as I did for the last panel, that I think that everybody 
here is speaking from their heart. I don’t see any double standards. 
I don’t see philosophical inconsistencies. I think every one of you 
people here today has the same goal, and that is to reduce the 
trauma on a child — or unborn child — whose mother is using co- 
caine. And I frankly don’t see any need to say well this is incon- 
sistent or that’s inconsistent. 

I want to do what’s the most effective thing. And I think it’s im- 
portant that we keep the discussion at that level, because I know 
Ms. Feinberg from Milwaukee, I’ve been to the Meta House several 
times. I think that you are a woman who has dedicated your life 
to helping women who have substance abuse problems. I don’t see 
any sinister motive. I don’t think that you’re a closet supporter of 
drug use, or anything like that. I think you want what works. 
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And I think that’s what Ms. Keller wants. Ms. Keller has a simi- 
lar program in South Carolina, and you want what works. And I 
think we can have a good discussion about what works and how 
we get there. 

I was struck, Ms. Keller, by your comment about the voluntary 
programs. And I think you made reference that your program has 
great demand, but voluntary programs are lagging. Were you refer- 
ring to South Carolina, or were you referring Nationwide? 

Ms. Keller. I was referring to South Carolina. 

Mr. Barrett. Ms. Foley, in Illinois, can you tell me whether pro- 
grams such as the one Ms. Keller has, or Ms. Feinberg, or yours — 
the voluntary nature — is there great demand, shrinking demand, 
what’s the situation in Illinois? 

Ms. Foley. When we first opened the program in 1990, we were 
concerned that the demand might not be there. That was not true. 
We filled very rapidly. We remained full very rapidly. What has 
had the greatest impact on our prenatal program, as well as other 
programs — ^but particularly the prenatal program — has been the 
onset of managed care. We find for the first time in the better part 
of a decade, we do have empty beds. Managed care — if it is a court 
ordered treatment, managed care is denying payment. Their re- 
sponse very frequently is that you would have to do it anyway, 
whether or not we paid. If they do permit — ^if managed care does 
permit treatment, they are looking at maybe 2, 3, 7 days max- 
imum. Our history shows that this is not — these women who have 
been abusing drugs throughout multiple pregnancies, did not hap- 
pen into this overnight. We’re not going to help them to change 
their lifestyle to become productive citizens overnight. So, this has 
been a tremendous concern. 

Mr. Barrett. But, again, on a demand — the demand though is 
still there, from what you’re saying. I don’t mean to put words in 
your mouth. 

Ms. Foley. Yes. 

Mr. Barrett. But the problem is managed care more than lack 
of demand. 

Ms. Foley. That’s correct. The demand is still there. 

Mr. Barrett. And Ms. Feinberg, I think I know from Milwaukee, 
but I want to hear your view. Is there demand in Milwaukee for 
the voluntary programs? 

Dr. Feinberg. We always have people waiting — ^voluntarily wait- 
ing — to come into the program. If we ever have an empty bed, it’s 
the same situation. Not necessarily managed care, because we don’t 
have managed care contracts for Meta House. But if there’s an 
empty bed, it’s because I don’t have the funding for it. It does not 
mean that the woman isn’t out there waiting. We can’t keep up 
with the demand. 

Mr. Barrett. Ms. Keller, what impact does managed care have? 

Ms. Keller. I didn’t hear the question. 

Mr. Barrett. What impact does managed care have in your com- 
munity, do you know? 

Ms. Keller. Well, it has certainly shortened our stays. 

Mr. Barrett. Has it had a positive or negative impact on treat- 
ment? 

Ms. Keller. On treatment, positive. 
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Mr. Barrett. You’ll get better treatment with shorter stays? 

Ms. Keller. Well, we’ve kind of compacted things — ^we’ve moved 
more toward a level of care model. In other words, Serenity Place 
as a residential facility used to be able — we had the luxury of keep- 
ing a woman long enough to turn out a finished product. Whereas 
now, with managed care, we’re turning out a woman who is capa- 
ble of functioning at a lesser level of treatment. 

Mr. Barrett. OK. Are you moving to that with all your patients, 
or just your managed care patients? 

Ms. Keller. Well, I only operate a managed care program. 
That’s the only frame of reference I have to answer you. But I 
would like to point out that I think the term voluntary when you’re 
talking about addicts is a very broad concept. I have a very large 
voluntary waiting list now too. 

Mr. Barrett. I was referring to your comment in your testimony 
where you said voluntary programs seem to be lagging. 

Ms. Keller. I was referring to prior to the law. 

Mr. Barrett. I don’t mean to put words into your mouth. 

Ms. Keller. Prior to the law in South Carolina. Women just 
didn’t turn up for treatment. 

Mr. Barrett. I mean, the reason I ask that is that based on the 
Illinois experience and the Wisconsin experience, it does not seem 
to be that there is a lack of demand for voluntary programs. Now 
there might be — and maybe I’ll ask that Ms. Foley and Ms. 
Feinberg — under voluntary proOTams, do you have less compliance? 

Ms. Foley. Can you clarify that — less compliance as far as treat- 
ment completion, or compliance as far as response to court rec- 
ommendations? 

Mr. Barrett. Let’s say treatment completion. 

Ms. Foley. Primary treatment, the treatment compliance rate 
for the direct mandated length of stay is higher for that which is 
ordered directly by the court. When you get into the after care con- 
tinued care, portion, you will find that they pretty much level off. 

Mr. Barrett. OK. And Ms. Feinberg, is that the same that you 
see? 

Dr. Feinberg. Basically, it is the same. I think though that the 
question has more to do with what we’ve learned more recently 
about women’s treatment. Substance abuse treatment kind of went 
the way as many other medical treatments, and that is that is 
what normed and developed for white middle class men. And in- 
deed, women didn’t stay in treatment, and treatment did not work 
for these women. 

Within the last 10 years or so, we’ve learned a lot about this, and 
with learning about this and providing treatment that’s appro- 
priate for women, the compliance rate is way up, completion rate 
is way up, and the successful completion for the women after 
many, many years is way up. 

So, I think sometimes we’re comparing apples and oranges, 
which is another thing that worries me a little bit about the bills, 
because I know that there are many women who come to our pro- 
gram that they have failed other treatments an average of four 
times. And when I ask them about their treatment, it was very 
clear to me that they didn’t fail treatment, the treatment failed 
them. It was an inappropriate treatment for them because it was 
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based on an old model that may work for someone else, but it did 
not work for them. 

When applied appropriately, you get very good outcomes and you 
get very good completion rates. 

Mr. Barrett. OK. Mr. Chairman. 

Mr. SOUDER. I wanted to follow up first with Ms. Brown. In your 
experience, what are the financial costs of caring for children who 
are bom drug impaired? Have you worked with these kids? Have 
you seen some of the impact? 

Ms. Brown. Yes, we’ve had various expenses related to these in- 
fants. We did a random sample of our bills back in early 1991, 
1992, and the average hospital bill was averaging $24,000. This 
came about the time the South Carolina State study came out, 
where it was showing that approximately 15,000 babies were bom 
in the State of South Carolina, or 1 out of 4 tested positive at hirth 
for alcohol or illegal dmgs. If you multiply that figure out, it’s as- 
tronomical. Of course, the State does not fully understand or does 
not know the exact number. Some of the figures that we’ve seen 
is through the general accounting agency and they say about $1 
million per child. 

But in 1992, we had one infant who was transferred to our neo- 
natal intensive care unit. After 1 year, the child’s initial hospital 
bill was over $600,000. It had a subsequent surgery, that child’s 
bill ended up very quickly in about a year of $731,000. While this 
baby was in intensive care, this mother also delivered another 
baby, also testing positive for cocaine, and that infant remained in 
the hospital for 4 months, with a hospital bill of $167,000. 

So they range. Our normal newborn babies’ bills should mn 
around $500 for the delivery, and we have some of our term babies’ 
bills who have been as much as $90,000. 

Mr. SoUDER. You work with the South Carolina program. You 
heard the earlier statistics that certainly implied that there was a 
strong racial bias. Do you believe there is a racial bias in South 
Carolina, and could you explain a little bit, from your perspective, 
what you think has happened. Or do you believe, in fact, blacks 
have been targeted? 

Ms. Brown. I do not think that blacks were targeted. I, along 
with Charles Condon and Chief Greenberg, were one of the ones 
sued for $3 million in this civil lawsuit personally and in my pro- 
fessional capacity at the Medical University; and the jury found 
that there was no basis. And also. Judge Houck in his mling said 
the policy did not have a discriminatory impact and was therefore 
not in violation of title VI of the Civil Rights Act. 

The State Prevalence Study, when it was done in 1991, indicated 
that cocaine was more prevalent in the African-American. What 
contributes to that, I cannot say. I would like to clarify one thing 
for the record, though. When Dr. Marshall quoted the 'Tribble arti- 
cle, I happen to be one of the people co-authoring that. And unless 
she has seen an article that I did not agree to be out, it did not 
show that our program was causing women not to seek prenatal 
care. That was one of our concerns. We looked at the South Caro- 
lina DHEC statistics, not at our statistics, to see if there were out- 
of-hospital births, babies born in trash cans, babies bom, you know. 
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et cetera. It was not happening when we started our program, and 
it is not happening now. 

Mr. SOUDER. Could I ask both you and Ms. Keller, being from 
South Carolina, I agree with one concern. I believe the data has 
been distorted and we have had multiple hearings on this racial 
issue, and we have had multiple of the major researchers in who 
question some of the basic research, and we have heard them de- 
bate in front of us. 

But there is sometimes, in my opinion, an unintended con- 
sequence because of the nature of what drugs we pick for putting 
into these pro^ams. Would you, in fact, be supportive of, rather 
than focusing just on crack cocaine, also making sure that pow- 
dered cocaine, methamphetamines, heroin, other drugs that endan- 
ger the young children, would also be included in this. 

Would you encourage prosecutors or courts or whatever means 
necessary to get people into treatment? Because, as we have heard, 
an implication here has been on incarceration. But it is not; the 
focus is treatment. But do you oppose other drugs being involved 
in that, other than crack? 

Ms. Brown. Our urine drug screens back in 1988 forward, we 
screen for all drugs. We do not distinguish between crack cocaine 
or powdered cocaine. And in the current State policy on the screen- 
ing, it does not. I think the reason that everyone says cocaine, is 
that seems to be the prevalent drug that we are seeing right now. 

We are fortunate in that we have not had any cases of ice de- 
tected. We are beginning to see an increase in heroin, and heroin 
will be treated as cocaine in the State of South Carolina. 

Mr. SouDER. Methamphetamines, as well. 

Ms. Brown. Any illegal drug will be treated under the current 
State policy. Everyone is screened. It is not the public hospital or 
the private hospital. This is a policy that is statewide. All positions 
that deliver care have received the guidelines that the South Caro- 
lina Medical Association helped in the development of. 

I am on the Medical Council Subcommittee on Substance Abuse 
and Pregnancy. We have reviewed this policy. It is statewide. 

Mr. SoUDER. Dr. Marshall, do you have any comments on this? 

Ms. Marshall. I guess my general comment is this. Crack co- 
caine is a sexy issue. I will go back to my original statements and 
maintain that people who have genuine interest in healthy preg- 
nancies and healthy outcomes should focus on the primary prob- 
lem. And the primary problem is not the illegal drugs. The primary 
problems, the things that cause the most damage to the most ba- 
bies and the most bom children are legal drugs. They are alcohol, 
tobacco, and they are misapplied use of legal drugs. 

So I guess sort of the challenge or the question that I would pose 
from a health policy perspective is why the attention on drugs that 
are illegal per se, when the goal is healthy pregnancies and healthy 
outcomes of pregnancies? .^d if that truly is the case, then the 
focus should be on the substances, whether legal or illegal. The le- 
gality of the drug is not the issue. The outcome of its use should 
be the issue. 

Mr. SouDER. I agree with that, and that is why I favor stronger 
efforts on feted alcohol s 3 mdrome and also the education efforts. Al- 
though we haven’t yet proven the clear damage to the fetus in the 
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case of tobacco, I believe that may be another place where the to- 
bacco companies have withheld evidence and therefore, why we 
shouldn’t grant them legal liability exclusions. 

Mr. Barrett. 

Mr. Barrett. Thank you, Mr. Chairman. Ms. Brown, maybe you 
can help me on this, or Ms. Keller, maybe you can help me on it, 
or maybe Dr. Marshall can help me. 

In terms of the South Carolina experience, what have you seen 
in terms of a trend or women delivering babies in hospitals show- 
ing cocaine in the mother’s system, has it been an increase, the 
same, a decrease since this program began? 

Ms. Brown. We’ve not really seen an increase in the use; we ac- 
tually saw a decline in the use. In talking with some of the sub- 
stance abuse experts at the Medical University of South Carolina, 
when we saw some of the numbers initially dropping down, that 
was one of the questions. They said that the recreational user can 
stop for short periods of time. 

I think what everyone needs to realize is that when a person 
uses cocaine and we test for this cocaine, they have to have used 
it within 24 to 48 hours for this test to show that they are positive. 
So we are probably missing people, and we will always miss people 
until there are better methods of testing. 

Mr. Barrett. And the use in society in South Carolina in the 
same period, the last 10 years, of crack cocaine, has it remained 
constant, gone down or increased? 

Ms. Keller. In my experience, it has increased. 

Mr. Barrett. The reason I ask that question, or those two ques- 
tions together, is I think there are two possible answers or two pos- 
sible explanations to that. 

If you have, say, a 15 percent increase in crack cocaine use in 
the general population over a 10-year period — and I am just taking 
that number out of the air — ^but the percentage of women deliv- 
ering babies and showing cocaine in their system remains constant, 
that means one of two tlungs. 

To me, it means, one, women are suddenly deciding not to use 
cocaine during pregnancy; or they are not delivering their babies 
in the hospital. And I don’t know which it is, but I know in Wis- 
consin, in Milwaukee, at least, we have seen a sharp increase in 
the number of women who are giving birth who do have cocaine in 
their system. 

And I don’t know what the answer is. I don’t know if that means 
that your experience has been very successful or else it means that 
women are turning away. 

Ms. Brown. You need to realize in that first year when we had 
109 women test positive, a number of those women have subse- 
quently come back and had babies that tested positive again. From 
1988 to 1999, it was purely voluntary to go into treatment. Now, 
there are a lot of steps in place to get them in treatment, so I 
would have to say even though it is going up, that we are helping 
women get off of drugs so their subsequent pregnancies, their chil- 
dren, hopefully, will be bom drug free. 

Mr. Barrett. Dr. Marshall, using those two different possibili- 
ties, again, if there is a 15 percent increase in the general popu- 
lation using crack cocaine, but the graph is flat for mothers deliv- 
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ering babies and showing cocaine in their system, again, I only see 
two explanations. Either, one, the women don’t come to the hos- 
pital; or two, the cocaine use has in fact dropped among pregnant 
women. 

What has your study shown, or what do you believe are the rea- 
sons? 

Ms. Marshall. Well, the hard data that we do have from the 
prevalence study and from data at the Medical University of South 
Carolina have shown that substance abuse, as we know, it mirrors 
the national data, that it crosses all racial and socioeconomic bar- 
riers. But we do know that there are influences that ethnicity, race 
does factor into the sorts of substances that are used. 

So I think part of the picture is you find what you look for, and 
as was stated earlier, if you had a situation where there was 
screening of every pregnant woman, whether it were anonymous 
screening or not, then we would have some knowledge of true inci- 
dence of substance abuse. 

But when you use certain criteria that are partly objective and 
partly subjective to say, well, I am going to test you and not you, 
then I guess I would maintain it is hard to make any empirical 
claims about incidence and use. And we don’t have those sorts of 
data in South Carolina. They don’t have them from the original 
interagency policy and really don’t have them now. So it would be 
hard, I think, within the context of pregnant women, to make any 
claims. 

Mr. Barrett. So there have been no studies done in South Caro- 
lina measuring the 

Ms. Marshall. Well, the data that we have are women who have 
been tested for various reasons. And that is because a clinician has 
chosen to test a woman for a reason that he or she has been deter- 
mined, late prenatal care, no prenatal care, abruption, prior history 
of substance abuse. 

Mr. Barrett. There is no testing at birth as to whether there is 
cocaine in the system. 

Ms. Marshall. There is no automatic testing. 

Mr. Barrett. Thank you. I have no further questions, Mr. Chair- 
man. 

Mr. SOUDER. I want to just make a few closing comments. One 
is that this is probably somewhere near our 30th or 35th hearing 
on the drug issue for this subcommittee since the Republicans have 
taken over Congress, so it is in the last 4 years. And we have heard 
a lot of data. 

I represent Ft. Wayne, IN, which is generally considered for the 
last number of years, has had the greatest crack problem vis-a-vis 
its size — it came down initially from Detroit, MI — and so I have 
been focused when I was a staffer, as well as a member, particu- 
larly on the crack problem. By saying I am concerned about all 
drugs, as we watch methamphetamines come, as we watch alcohol 
and tobacco, the uniqueness to crack that we all know who are in 
the field is that it particularly hits young people, and particularly 
it has hit the urban centers. 

The reason crack was focused on in Congress was actually 
through Congressman Rangel, who said we have a big problem 
that’s burst out in the urban centers. And in Ft. Wayne, that has 
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happened as well and it becomes fatal fast. These kids are either 
stealing or they are high at the time and it endangers basically in- 
side their own community. It doesn’t really spread outside. 

So it is not a malicious focus on crack that we developed this 
way, but as a matter of societal equity. I think we need to make 
sure that we aren’t accidentally doing things, but in fact it was to 
try to get control of a problem among youngsters who might go on 
to more serious drugs for a long term problem, which would be her- 
oin or cocaine. We have also seen LSD pop back in. 

The other thing I want to say, particularly to Ms. Keller and Ms. 
Foley and Dr. Feinberg — and please don’t take my questioning ear- 
lier which is in the form of critically trying to examine a point you 
made, because I want to reiterate what Congressman Barrett said. 
And that is you three, in particular, are right on the front lines, 
with very few people congratulating you. Every day is frustrating. 
These people come in and their stories are difficult, and you de- 
serve tremendous praise from everybody in society for working 
with this. 

And I can see how you can disagree on how people are going to 
react, because you are listening to them and you are very con- 
cerned. As polic 3 miakers, we have to look at a broad perspective, 
but never take an 3 dhing that we say and any questions other than 
as praise for your willingness to sacrifice and work in your life try- 
ing to help people who are really hurting. And I wanted to say that 
for the official record. 

And with that, thank you all for being here. If you have addi- 
tional comments or information to insert into the record, we are 
going to leave the hearing record open for 2 weeks. With that, this 
hearing from the National Security Subcommittee is adjourned. 

[Whereupon, at 5:45 p.m., the subcommittee adjourned subject to 
the call of the Chair.] 

[Additional information submitted for the hearing record follows:] 
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One huiulred forty-two low inoome women were interriewed postptrmrn to determine their ettituilcs regerdins the potential 
effect: of a punitive lew on the behavior of aobatanoe-uiinf pregnant women. The convenience aatnpic waa primarily black 
(SS.2%) and »ngia{81%) and 14.89t admittad uaeof iliict drug: during pregnancy. A goodneaa-of-flt chi-aquarc anelyss retval- 
ed that subject: believed a punitive law would be a aigtidcant deterrent to subatance-uaing gravida Mcidng prenatal care, dnig 
testing or drug treatment (P < 9.01). Comments indicated that substance-using pregnant women would ‘go underground' to 
avoid detection and treatment for fear of incarceranou and loss of their children. 
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Introduction 

Drug abuse in the United States has increased 
alarmingly over the last decade. Illicit drug use 
is associated with adverse pregnancy outcomes 
including an increased incidence of pennatal 
mortality, prematurity, intrauterine growth 
retardation, abruptto placentae and other com- 
plications. (Dombrowski et al., 1991) It is clear 
that effective intervention is necessan' to 
reduce the morbidity and mortality due to drug 
use. However, there is no consensus whether to 
treat drug addiction as a criminal or medical 
matter (Moore, 1990). 

Many believe that punitive legislation is the 
best response to the growing problem of drug 
abuse during pregnancy because it is seen as 
keeping mothers away from drugs. As a result, 
several states have recently enacted laws which 
consider positive drug toxicologies from 
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neonates or their mothers as prima facie 
evidence of child neglect or idiose (Charkin, 
1990). An alternative view is that punitive laws '' 
would worsen pregnancy outcomes due to 
chemieally-dependent women avoiding prenatal 
care and drag treatment in an effort to prevent 
detection. Unfortunately, major policy decisions 
are being made in a virtual absence of pertinent 
data. 

The purpose of this study was to investigate 
the attitudes of women from an at-risk popula- 
tion regarding whether or not pregnant drug- 
abusing women should be prosecuted and the 
potential effects of a punitive law involving in- 
carceration on the likelihood of these women ob- 
taining prenatal care and participating in drug 
testing and treatment programs. 

Patients and Methods 

Sample 

A convenience sample of 142 low-income 
women who received varying amounts of 
prenatal care and who delivered at Hutsel 
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Hospital in Detroit were studied 2-5 days 
posi^artum. We attempted to survey a similar 
sample in a state with a punitive law involving 
incarceration; but all known chemically- 
dependent women refused to participate. The 
Detroit women were all English speaking, had 
been delivered of viable singleton infants and 
agreed voluntarily to participate. The sample, 
collected over a 6-month period, consisted of 
women who were listed as 'walk-ins,' i.e. did not 
have a physician associated with the hospital 
and patients who were pre-registered at the 
hospital through an associated prenatal clinic; 
we attempted to interview the same number of 
walk-ins and pre-registered patients in any 
given week. Our strategy was to oversample for 
women who received little prenatal care and, in 
line with our previous studies, would be more 
likely to use illicit drugs (Poland et al., 1990). 

Procedures 

Data collection consisted of a 1-h interview 
with open ended and fixed choice questions and 
review of the mother's medical chart. We choose 
the interview over a self administered question- 
naire due to the length of the questionnaire and 
to overcome problems of illiteracy. Two inter- 
viewers were trained by one person for consis- 
tency of approach. The research protocol was 
approved by the Institutional Review Boards of 
the University and the Hospital, 

The interview was similar to the one used in 
our previous study as reported in detail 
elsewhere (Poland et al., 1987). It assessed 
sociodemographic information, attitudes toward 
the pregnancy, barriers to prenatal care, use of 
cigarettes, alcohol and illicit drugs, the amount 
and sources of prenatal care and contained four 
questions relating to how women would behave 
if laws were changed in Michigan to prosecute 
women who used illicit drugs during pregnancy. 
The questions were prefaced by a statement 
that described a law in another state where 
women who had a baby bom addicted to drugs 
went to jail. We added that 'while this was not 
a law in Michigan at this time, we were wonder- 
ing if a law like this one was enacted, how it 
might affect drug-using pregnant women; seek- 


ing prenatal care, having a test for drug use and 
seeking drug treatment.’ Answers were record- 
ed as 'more likely,' 'no difference,’ and 'less like- 
ly,' with comments. The final question asked 
was: 'Do you think pregnant women who use 
drugs should be put into jail? Answers were 
recorded as ‘yes,’ or ‘no’ and 'don't know,' with 
comments. 

MeaiuTCS 

Variables from the interview were reduced to 
scales as described below. 

Drug use 

Use of illicit drugs was assessed over preg- 
nancy. Amount of drugs used was scored as 
none, light and heavy based upon amounts above 
and below the sample mean score. 

Amount of prenatal core 

Amount of care was derived from a modified 
Kessner Index as described previously and 
scored 1-4 with one representing no care and 
four representing adequate prenatal care 
(Poland et al., 1987). 

Punitive laws 

Responses to the three questions relaang to 
opinions about a change in behavior of substance 
using pregnant women were scored: less likely 
(-1), no difference (0) and more likely ( + 1). 
Since these responses were significantly inter- 
correlated, they were added together to rield a 
total score. The question about incarcerating 
women was scored: yes (1) and no (2). 

Statistical analysis 

Univariate frequency distributions along with 
descriptive sample statistics were calculated for 
all variables. Intercorrelations of the sociodemo- 
graphic variables, quality of prenatal care, drug 
use, the composite score for the three change in 
behavior questions and the fourth question 
regarding whether or not women should be jail- 
ed, were computed. Significance was estshlished 
at P < 0.05 level and care was taken to avoid 
over-interpretation of the results. A goodness- 
of-fit chi-square analysis was used to test the 
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Ttbit 1. Prequcncjr dUtribution of sociodcouvnphio and 
prepnazK? variablea (fV •* 142). 


Yariy&le 

Mean 

S,D. 

Range 

Age 

23.7 

6.5 

13-38 

Parily 

1.5 

1.7 

0-8 

Education {years} 

11-3 

1.9 

2-16 

Birthweighi (grama) 
Lef^th Gesuti^ 

3122 

703 

$35-5160 

(we^l 

38.7 

2.9 

29-42 

Kassncr Index 

2.94 

0.56 

1>4 

Drug Use Score 

0.22 

0.56 

0-2 


null hypothesis that less likely (-1) and more 
likely (+1) answers to each of the three ques- 
tions would be evenly distributed. 

Reinlts 

Sample 

Table I reports the frequency distributions of 
the major sociodemographic and pregnancy 
variables. The average age of the subjects was 
23.7 years, 81% were single, 8S.2% were Black 
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and they had an average 11th grade education, 
'niirty percent received inadequate amounts of 
prenatal care and 14.8% admitted use of illicit 
drugs during pregnancy. All of the women were 
Medicaid eligible. Of the 21 women in the sample 
who used drugs during pregnancy: 13 were 
motivated by the pregnancy to stop before the 
last trimester and four others sought drug treat- 
ment without success; 47.6% received inade- 
quate prenatal care compared with 27.5% of 
non-users. 

Punitive laws 

Frequency distributions and intercorrelations 
were examined for the questions about changes 
in behavior in response to a punitive state law. 
Figure 1 describes the responses to the three 
questions relating to a change in behavior. For 
^ three, most subjects felt that pregnant 
substance-using women would be less likely to 
seek prenatal care, drug testing and drug treat- 
ment or it would make no difference (P < 0.01). 
The higher the education of the respondent, the 
less likely she was to believe that drug using 
pregnant women would seek care in response to 
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Fig. 1. Behavioral responses to a punitive state law 142). 
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a punitive 1»w(t - -0.2,P < O.OS). There were 
no other significant correlations with the first 
three questions. 

Comments made in response to these ques- 
tions indicated, in general, that substance using 
pregnant women would ‘go underground' to 
avoid detection and treatment for fear of in- 
carceration and loss of their children. Women 
who used drugs felt ttat a law threatening in- 
carceration would discourage women from seek- 
ing medical care, but one that helped women 
receive drug treatment may be viewed as an 
incentive. 

Interestingly, 46.5% of the respondents felt 
pregnant chemically dependent women should 
go to jail. Women who answered ‘yes’ had lower 
parity <r - 0.26, P < 0.01) and were yoimger 
(r - 0,30, P < 0.01). We compared responses of 
acknowledged drug users (W =• 21) with non- 
users. No significant differences were noted 
although there was a trend toward drug using 
women answering ‘no’ (v - 0.15). Comments to 
‘yes — women should go to jail' — included: 
'Women should be punished, especially if they 
hurt their baby,’ ‘It’s the only way to get them 
to stop,’ and ‘It will get them out of ray 
neighbourhood.’ One respondent who used 
drugs during pregnancy and answered ‘yes' to 
this question saw jail as a form of domiciliary 
care that she bad been unable to obtain. Three 
other women who used drugs during pregnancy 
and answered ‘yes' all stopped using drugs on 
their own in the first trimester and felt other 
women should also. Comments under ‘no, 
women should not be jailed’ — included: 'They 
need rehabilitation and treatment, not jail,’ 
'Most of these women don’t want or need babies, 
so just take the baby away and help them from 
getting pregnant,’ 'There are drugs in jail too,' 
and ‘These laws are just for poor Black women, 
not rich White ones!’ 

Comment 

The American College of Obstetricians and 
Gynecologists opposes legislation which would 
impose criminal sanctions on women who use il- 
licit substances daring pregnancy (Moore, 1990). 


However, l^slation in several states has been 
enacted which mandates testing without inform- 
ed consent and subsequent reporting to 
authorities of drug use by pregnant women 
(Moore, 1990). Similar legislation requires 
testing of newborns and assumes child abuse for 
those who test positive (Chavkin, 1990). The 
problem with these opposing views is that they 
are not based upon empirical data. 

The key finding in this survey is tiiat our sam- 
ple of low-income mothers in Detroit strongly 
believed that punitive legislation would further 
alienate pregnant substance-using women firom 
needed health care. Further, this opinion was 
held by women who did and those who did not 
use drugs themselves during pregnancy. 

Several caveats must be noted. First, this was 
a convenience sample with over-representation 
from those who received little or no prenatal 
care and exclusion of women with non-viable in- 
fants. Therefore, it may not be representative of 
most pregnant women. Nonetheless, we studied 
the population truly at risk for chemical depen- 
dency and for prosecution under a new state 
law. Second, responses to the questions about 
the punitive law represent beliefs and attitudes 
and do not represent actual behavior in response 
to a change in state law. We used an extreme ex- 
ample of a legal response in order to encourage 
discussion following each answer. Of con- 
siderable note is that we attempted to conduct 
an identical study in a state with a law threaten- 
ing incarceration, but all postpartum women 
who were known to use drugs refused to 
participate in that survey for fear of further 
incrimination. 

This study has important program and policy 
implications. The ultimate intention of 
policymakers who support criminalization of 
drug use during pregnancy is to decrease 
perinatal morbidity and mortality by isolating 
offenders in prison. This study suggests that 
punitive laws may have the opposite effect. For 
example, it can be speculated that women who 
receive prenatal care will be less candid when 
answering questions pertaining to drug-use if 
they are under the threat of incarceration. The 
most important question is how a law mandating 
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incarceration might affect access to care. 
Women who use illicit drugs are significantly 
less likely to seek prenatal care even without 
punitive laws (ACOG, 1990). They do so due to 
their involvement in a drug lifestyle and to avoid 
being labeled as drug users by professionals who 
are often seen as judgmental (Finnegan, 1991). 
Our survey confirms that women who use drugs 
receive less prenatal care. However, for some in 
our survey, pregnancy is an incentive to reduce 
or stop drug use. It is these women who may 
avoid medical care if punitive laws are in effect. 
It is of interest to note the number of women 
who used drugs who felt women should go to jail 
« 4). Three managed to stop on their own 
and wanted to punish women who could not. One 
was a chronic user who wanted jail as a form of 
mandated domiciliary care. It is unknown what 
effect policies would have that mandate drug 
treattnent in the form of domiciliary care. This 
and not jail, may provide the external control 
needed to help those who cannot reduce drug 
use any other way. Future studies should ex- 
amine attitudes and behaviors of women before 


203 

and after a variety of laws are implemented to 

better understand their impact on drug use and 
prenatal care. 
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191 1 Noitb Fon Myer Drive. Suite 900. Arliogtoo, VA 22209 (703) 741-7686 1-800-548-0497 FAX: (703) 741-7698 

STATEMENT FOR THE RECORD 
on behalf of 

THE NATIONAL ASSOCIATION OF 
ALCOHOLISM AND DRUG ABUSE COUNSELORS 

on 

Expectant Mothers and Substance Abuse: 

Intervention and Treatment Challenges For State Governments 

House National Security, International Affairs and Criminal Justice Subcommittee 
of the Government Reform and Oversight Committee 

Hearing Held on July 23, 1998 

On behalf of the National Association of Alcoholism and Drug Abuse Counselors (NAADAC), 
please accept the following comments regarding state policies for pregnant women who require 
alcohol and drug treatment. NAADAC. with more than 17,000 members, is the largest national 
organization representing the interests of alcoholism and drug abuse treatment and prevention 
professionals across the United States. 

Alcoholism and drug addiction are chronic diseases that are treatable by professionals who are 
licensed or certified as treatment counselors. Alcohol and drug addiction treatment effectively 
reduces the incidence of alcoholism and addiction, having positive effects on even the most 
difficult populations, such as the homeless and the unemployed. Treatment reduces 
homelessness by 42.5% and increases employment by 18.7%. (Center for Substance Abuse 
Treatment, National Treatment Improvement Evaluation Study, September 1996). 

NAADAC is concerned that South Carolina’s laws requiring clinical counselors to report their 
patients’ alcohol or drug use, or other activity which may adversely affect the health of the fetus, 
to authorities for possible prosecution is having negative consequences. This law deters pregnant 
women who require alcohol and/or drug treatment from seeking such treatment for fear of 
prosecution and it damages the ability to provide effective treatment. NAADAC filed an amicus 
brief with the Supreme Court in the highly controversial case of Cornelia Whitner vs. The State 
of South Carolina for just these reasons. 

At least two programs in the Columbia, SC area, have experienced drops in admission for 
pregnant women as a result of the state law. The Women’s Community Residence is a 24 bed 
halfway house for women substance abusers. Die facility opened in 1992 and accepts 
applications for an average of 237 women per year, admitting approximately 133 women, with 
priority admission for pregnant women. The histi^ of the facility’s admissions shows a constant 
increase until 1996 in the proportion of pregnant women since the facility opened (from 3% to 
10%). For the July 1, 1996 - June 30, 1997 record keeping period, admissions of pregnant 
women dropped from 10% of the total to 2%. an 80% decline. 
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Similarly, the Women’s Intensive Outpatient program (co-located with the Women’s Community 
Residence in West Columbia, SC) is an intensive day program which additionally provides child 
care. It treats an average of 95 women per year and gives priority admission to pregnant women. 
In 1995 - 96, 13% of admissions were pregnant women. Whimer was decided by the South 
Carolina Supreme Court on July 15, 1996 in a decision which was highly publicized in the 
Columbia area. The following year, from 1996-1997, only 6% of admissions were for pregnant 
women, a 54% decline in admissions. 

In addition to slipping enrollment. South Carolina’s reading of the stamte is preventing 
NAADAC’s professional counselor membership in the state from providing the most effective 
treatment. Effective alcohol and drug treatment requites the trust of patients who frequendy 
reveal secrets of the most private nature to alcohol and drug counselors. It is impossible to build 
such trust when the law requires counselors to report pregnant patients who currendy engage in 
the use of alcohol and/or illicit drugs for possible prosecution by the state. Such a situation 
burdens the provider-patient relationship during treatment. Treatment professionals ate 
constrained from asking quesdons about a pregnant patient’s current drug use for fear of learning 
information which would require a report to the state. Likewise, patients are constrained from 
forthright and honest participadon in treatment they seek for fear of legal letribudon. The South 
Carolina law ensures these negadve consequences by using the ordinary confidences of padents 
in treatment as fodder for the state’s prosecudon. 

Predictably, we are already wimessing these unfortunate consequences. NAADAC has learned 
from South Carolina providers that intake nurses in Columbia, SC area hospitals have simply 
begun to stop quesdoning pregnant padents about their use of alcohol and other illegal drugs. 
Such providers ate acdng defensively to avoid having to report such padents to the state. In 
addidon, some alcohol and drug treatment providers have stated that pregnant women have 
learned to avoid answering alcohol and dmg treatment quesdons truthfully in light of the 
publicity surrounding the Whitner case. 

NAADAC is pleased that the committee has tackled this difficult topic. However, we feel 
compelled to point out the real-world difficuldes in an ^proach which was highlighted at the 
hearing. NAADAC members are working in the front lines of the batde throughout America to 
help end the diseases of addiction and alcoholism. They are committed to helping pregnant 
women fight the disease of addiction and become responsible patents. However, we ask the 
committee to ensure that they ate not hampered by well-meaning regulations which place the 
relationship of the patient and therapist at risk. 
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July 22, 1998 


The Honorable J. Dennis Hasten 

Chairman, Subcommittee on National Security, International Affairs and 
Criminal Justice 

Committee on Government Reform and Oversight 
United Slates House of Representatives 
B373 Rayburn House Office Building 
Washington DC 20515 

Dear Chairman Hasten: 

The American Academy of Pediatrics (AAP) is pleased that the Subcommittee 
on National Security, International Affairs and Criminal Justice is holding 
hearing to discuss the issue of substance abuse and pregnant women. This is an 
issue of great importance to the AAP and its 53,000 primary care pediatricians, 
pediatric medical subspecialists, and pediatric surgical specialists dedicated to 
the health, safety, and well being of infants, children, adolescents, and young 
adults. The AAP requests the opportunity to offer this letter as a written 
statement for inclusion in the hearing record. 

Prenatal alcohol and drug exposure are preventable causes of such complications 
as premature birth, low birth weight, impaired fetal growth, as well as birth 
defects and neonatal seizures, mental retardation, neurodevelopmental deficits 
and developmental and learning problems. Studies have documented that an 
increasing number of women of childbearing age are using licit and illicit 
substances. Although statistical data are insufficient, there are indications that 
approximately 1 in 10 infants may have been exposed to illicit drugs in utereo. 

These statistics are of grave concern to pediatricians. Once a child is bom, 
pediatricians act as primary medical caregivers to those who were exposed to 
drugs and alcohol during pregnancy. These children face long-term 
manifestations of their exposure. 

However, the Academy is concerned with some approaches stales are taking to 
address this issue. In general, a coordinated multidisciplinary approach, such as 
involvement of Child Protective Services, in the development of a plan without 
criminal sanctions has the best chance of helping children and families. The 
Academy believes that substance-abusing pregnant women must be assured of 
nonpunitive access to healthcare. Punitive measures may have the affect of 
deterring women from seeking prenatal care, thereby reducing their ability lo 
access substance abuse irealmeni. 


The American Academy ol Pediatrics is committed lo the aitamnieni ot ootimai phvsictii 
mental, and social health lor all inlants children adolescents ano vininq arlulis 
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The Honorable J. Dennis Hastert 
July 22, 1998 
Page 2 

Meeting the need for effective substance abuse therapy must be a national priority. The health 
policy issues posed by women who abuse substances during pregnancy can be divided into two 
components: 

How' to prevent infants from being exposed to potentially harmful substances before 
birth. There is an increased need to explore more effective ways to help prevent women 
from abusing substances during pregnancy. 

How to address the needs of exposed infants and children and their families. The most 
basic problem is that demand for treatment programs far exceeds availability. 

When considering federal policy to tackle the problem of substance abuse in pregnant women, 
the Academy offers several recommendations as a starting point: 

• Funds for substance abuse prevention and treatment programs that have been evaluated for 
effectiveness must he available for women of childbearing age, their infants and families. 

• Substance abusing pregnant women must be assured nonpunitive access to comprehensive 
care that meets their needs and that of the infant. The Child Protective Services system 
seems well suited to helping these women and their infants. There is no evidence that 
substance abuse interventions that are enforced by criminal sanctions prevent in utereo drug 
e.xposure or help drug-exposed children. Without strong evidence that involvement with the 
criminal justice system serves to prevent prenatal substance exposure or to improve the 
health of children, such interventions are unjustifiable. 

• Universal neonatal drug testing is not recommended. Screening for illicit drug use provides 
only a narrow window on drug use and does not reveal information about the pattern, 
frequency, and timing of the use. 

• Funds for research, education, and treatment should be made available for infants who are 
exposed to alcohol and drugs during pregnancy. 

The Academy remains committed to ensuring that children are born healthy and we look forward 
to working with you on this issue. We welcome the opportunity to provide our expertise at 
future hearings, meetings or briefings. Thank you for your consideration of these 
recommendations. 

Sincerely, 

i£. 

Joseph R. Zanga, MD, FAAP 
President 
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